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CASES AT LAW ' 

ARGUED AND DETERMINED* 

4 

IN * 



1 



THE COMT OF APPEALS 



OP 



SOUTH CAROLINA, 



AT 



COLUMBIA, MAY TERM, 1850, 



AH the Judges present, except Judge Bichardson [who died 

in this Term] and Judge CNeall, who was holding 

the Circuit Court for Charleston. 



T%e Siate v. Jbaac M. Tidwell and Samud Lawhom. 



COLUMBU, 

May, 1850. 



The State 

V. 



Defendants were indicted uhder Stat. 4 and 5 Phil. &< M. ch. 8, for abducting a 
girl under sixteen ag;ainst the will of her father. Counts were framed on the 
3d Section, which punishes such abduction with two years absolute confine- rp* j ^', . , 
ment, or fine at discretion, and on the 4(h Sec. which punishes a higher degree 
of the same offence, with five years sibsolute condnement, or fine at discretion* 
Beld, Thatlhejoindarof the counts was well, and was not made otherwise by 
a verdict of guilty generally, and the different penalties under the sections — ^that 
the count under the 4th sec. for abducting and marrying, included the less t)f- * , ' 

fiance of abducting^— that the verdict fixed the greater degree Of guilt, tis well upon 
him who contracted maniage with the woman child, as upon hka who aided in 
the transaction — that negative averments in the indictment, coiiespondingwith 
the exemption from liability in 3d sea* of him of whom the female abducte^, 
Bhould hold lands or tenements by Knight service, and with the exception in 4th 
sec. of a contract of marriage by consent of such, as by the title of wa|d<^ 
ship shall be entitled to have the manriage of sach niaid or woman child, am 
unnecessary, smee no such relations arising out of tenure by Knight service, or 
^de of wardship^ exist in this State. Doubted also whether jguaidion in so- 
cage, ii; 5kl sec. can exist in South Carolina; 
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2 APPEALS AT LAW. 

Columbia, Before Wardlaw, J. at Fairfield^ October Term, 1849. 

May, 1850. 

^ "^ ^ The defendants were indicted under the Statute' 4 and B 

The^tate p ^^^ jj £t g^ f^^ ^^^ abduction of a woman child, Lucy 

TidweUetal. Jane, the daughter of Jonathan Crankfield the prosecutor. 
Some of the grounds taken in arrest of judgment, question 
2 Stat. 484. jjjQ ^Qfjjj Qf the indictment. It will be seen that there are 
four counts, all qjiarging abduction against the will of the 
' father, and those which charge marriage, charging it to have 

been against the will and without the knowledge of the fa- 
ther. . The 1st, framed under the third section of the Statute, 
charges that both of the defendants abducted the child from 
the possession of her father : the 2d, framed under the fourth 
section, charges that both abducted her, and that Tidwell 
contracted marriage with her : the 3d is Uke the^first, except 
that it contains an addition averring that she was an heir 
apparent of her father ; and the 4th is like the 2d, with an 
addition similar to that in the 3d. 

A nummary of the case made by the evidence, is as fol- 
lows : 

In March, 1849, Jonathan Crankfield was ihe owner of 
lands and of 25 or 30 slaves, and had a wife, a daughter 
older than Lucy Jane^ Lucy Jane born 10th September, 1836, 
and three younger children. Isaac M. Tidwell was then in 
' his employn^ent, and had been so for 18 months or two, years 
^ — often absent upon business, but when at home eating at 

his table and sleeping in his house. Samuel Lawhorn was 
married to a sister of the prosecutor, but was biiteriy hostile 
to him. A day or two before the 22d of March, in the ab- 
sence of the father, mother ahd elder sister, Lucy Jane arid 
the younger children of the prosecutor were left in his house, 
and Tidwell was there making shoes. On Thursday, the 
22d. late in the afternoon, Tidwell was at a neighbor's gin. 
That night, when the prosecutor retired to rest about 11 
o'clock, his children were all at home: about one o'clock 
both defendants with Lucy Jajie came to the house of a 
neighbor — Tidwell arid she riding Lawhorn's horse, .and 
Lawhorn riding a horse of the prosecutor ; both defendants 
then spoke of having just come from Crankfield's, and Tid- 
well urged haste, saying, "the devil will be to pay if they 
wake up at home." With this neighbor as a witness they 
all proceeded to the house of a magistrate, and he without 
delay solemnized the contract of matrimony between Tidwell 
and Lucy Jane. About sunrise, Friday morning, the defend- 
ants, with Lucy Jane, reached the house of Henry Tidwell, 
brother of Isaac M. Tidwell, about six miles from the prose- 
cutor's. That morning the prosecutor had gone from home 
on business before the absence of his daughter was discover- 
. ^d. After his return in the forenoon, finding that one of his 
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APPEALS AT LAW. S 

horses was also missing, he rode for some distance m a wrorfg Columbia. 

direction ; then hearing of what had taken place he went to ^^y* ^®^' 

Heury Tidwell's. The doors were barred against him — he 

saw the defendant Tidwell and hi^ daughter and talked with 

them, but was not permitted to come to them. He was vio- Tidwell eteJ. 

lent, and he was gentle — he threatened and he promised — he 

endeavored to obtain his child, but in vain. He resorted to 

^a magistrate, and next day, Saturday, the defendants were 
arrested, and Lucy Jane returned to her father's. At the 
trial she was in height and weight equal to many grown wo- 
men, but her countenance, figure, and whole appearance de- 
noted her very tender years. 

The chief eflort of the defendants was to show some cir- 
cumstances from which the assent of the prosecutor to the 
match which his daughter had made, might be inferred. The 
father and mother both swore that they had never entertained 
one suspicion^or thought of such a matter, and were shocked 

. and distressed by it beyond measure. For the defendants 
were adduced the wife of Henry Tidwell, and several other , 
females, who were mostly sisters or sisters-in-law of the pros- 
ecutor, that had for several years ceased to visit his house, 
because of some family quarrfel. Two of these witnesses 
testified to a rumor that a match would take place between 
Isaac Tidwell and Lucy Jane; upon cross examination they 
acknowledged that (he rumor was only a communication 
which Isaac Tidwell had made,*and one of them in particu- 
larizing referred to the declaration of his mother, that he had 
said he would stay at Crankfield's till he married one of the 
girls. . 

From some of these witnesses there was further testimony 
that some time after the prosecutor reached Heftry Tidwell's 
house he cooled down, spoke gently to Isaac Tidwell, and 
asked both him and Lucy Jane to go home with him, even 
offeriflg to walk and let them ride :'that the prosecutor and I. 
Tidwell often rode together on their business and had fami- 
liar intercourse : that the prosecutor spoke of keeping I. Tid- 
well always, and making a gentleman of him: that the treat- 
ment of I. Tidwell in the house of the prosecutor, when ob- 
served by witnesses, was such as any other white laborer 
would have received, and that by the prosecutor's wife he 
was spoken of as an agreeable inmate who was treated with 
unusual kindness : that once the prosecutor sent him on a 
horse to attend the barouche m which the prosecutor's daugh- 
ters went to a singing school, when the cousin whom they 
expected as a companion was out of the way, and a horse 
not known to be safe was driven : and that once he drove the 
tarouche to a neighbor's, when all the prosecutor's children 
weire in it, whether with or without the knowledge of the 
prosecutor, the witnesses who swore to this matter, and who 
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i APPEALS AT LAW. 

CoLUMBu, were contfadicted by the prosecutor's eldest daughter, did not 

May, im. kijow. r ^ 

^^ '^ ^ These were the most material taatters shown in the de- 
The^state ^^^^ ^^^^jj Tj^^^^pj^jj^g Wilson was called. He testified as 

Tidweil et al. folio WS : 

In January last I was at Crankfield's, where he was. Tid- 
weil came. I hs^d heard that Tidweil had been engaged by 
Bratton and was going to quit Orankfield. Crankfield said * 
to me when Tidweil was standing close by- — "1 have got him 
again from Bratton and must keep him his lifetime. He is a 
mighty good fellow — my people afe not satisfied for him 
to quit. 1 have got a good horse for him to ride, and will 
give him $30 or $40 and half , of all he makes-^and if you 
will stay you shall have Jean too." 

Cross Examination. — I am B6 years old— my memory is 
good. I was not under Subposna last court. This summer 
Tidweil a«ked toe if I remembered it. I have told nobody 
what I would swear. I have been twice at the prosecutor's* 

The question as to the will of the prosecutor, and all other 
questions of fact, were submitted to the jury j and they ren- 
dered against both defendants a verdict of guilty. 

COPY OF INDICTMENT. 

* State op South Carolina, ) ^m ii/r^r. 

Fairfield District. ' \ ^^ ^^^* 

At a Court of General Sessions, begun to be holden in and 
for the Di$trict of Fairfield, in the State of South Carolina, 
at Fairfield Court House, in the District and State aforesaid, 
on the fourth Monday in March, iti the year of our Lord one 
thousand eigtit hundred and forty nine, the jurors of and for 
the District aforesaid, in the State aforesaid, thai is to say, 

Upon their oaths present that Isaac Tidweil, late of the 
District of Fairfield, labourer, and. Samuel Lawhorri, late of 
the district aforesaid, labourer, each being above the age of 
louiteen years, on the twenty-second. day of March, in the 
year of our Lord one thousand eight hundred and forty-nine, 
at Fairfijeld Court House, in the district and Stale aforesaid, 
with force and arms, unlawfully did take and convey, and 
cause to be taken and conveyed, Lucy Jane Crankfield, then 
and there being a woman child, unmarried, and within the 
age of sixteen years, out of and from the possession, and 
against the will of Jonathan Crankfield, then and there being 
the father of said Lucy Jane Crankfield, the said Jonathan 
Crankfield then and there having the order, keeping, educa- 
tion and government of said Lucy Jane Crankfield ; against 
• the form of the Statute in such case made and provided, and 

against the peace and dignity of the same State aforesaid. 
And the jurors aforesaid, upon their oaths aforesaid, further 
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present, that the aforesaid Isaac Tidwell and James Law- Columbm. 
horn, each being above the age of fourteen years, on the ^^YtA^* 
twenty-second day of March, in the year of our Lord oqe^^ ^ 
thousand eight hundred and forty-nine, at Fairfield Court '^^^^^^^ 
House aforesaid, with ^rce and arms, unlawfully did take Tidweiletal. 
and convey, and cause to be taken and conveyed, Lucy Jane 
Crankfield, then and there being a woman child, unmarried 
and within the age of sixteen years, out of and from the 
possession and against tha will of Jonathan Crankfield, the 
father of said, woman child. 

And the jurors aforesaid further present, that after the said 
woman child was so taken away as aforesaid, to wit : on the 
same day and year last aforesaid, at Fairfield Court House 
aforesaid, the aforesaid Isaac Tidwell, with force and arms, 
unlawfully, against the will and without the knowledge of 
Jonathan Crankfield, the father of said woman child, did con-^ 
tract matrimony with the* aforesaid Lucy Jane Crankfield, 
and had her to wife, against the form of the Statute in such 
case made and provided, and against the peace and dignity 
of the same Slate aforesaid. 

And the jurors aforesaid, upon their oaths aforesaid, fur- 
ther present, that the said Isaac Tidwell and Samuel Law- 
horn, each being above the age of fourteen years, on the 
twenty-second day of March, in the year of our Lord, one- . 
thousand eight hundred and forty-nine, at Fairfield Court ' 
House, aforesaid, with force and arms, unlawfully did take 
and convey, and caused to be taken and conveyed, Lucy Jane 
Crankfield, for the lucre of the substance of the said Lucy 
Jane, as hereafter stated, then and there being a maid unmar- 
ried, and within the age of sixteen years, out of and from 
the possession and against the will of her father, Jonathan 
Crankfield, who th«n and there had the order, keeping, edu- 
cation and government of the said Lucy Jape Crankfield, 
she, the said Lucy Jane Crankfield then and there being heir 
apparent to her father, as aforesaid, to a large amount in 
moveable goods, to the value of three thousand dollars, and 
in lands and tenements of one thousand dollars, against the 
form of the Statute in such case made and provided, and 
against the peace and dignity of the sanie State aforesaid. 

And the jurors aforesaid, upon their oaths aforesaid, further 

E resent, that the aforesaid Isaac Tidwell and Samuel Law- 
orn, each being above the age of fourteen^ years, on the 
twenty-second day of March, in the year of our Lord one 
thousand eight hundred and forty-nine, at Fairfield Court 
House aforesaid, with force and arms, unlawfully did take 
and convey, and cause to be taken and conveyed, Lucy Jane 
Crankfield, then and there being a maid, unmarried and with- 
in the age of sixteen years, out of and from the possession, 
and against the will of Jonathan Crankfield, her father, who 
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Columbia, then and there had the order, keeping, education, and go- 
May, 1850. vernment of the said Lucy Jane, she, the said Lucy Jane^ 

^^ "^ ^ then and there being heir apparent to her father as aforesaid, 

The State j^ a large amount in substance, in moveable goods to the 
Tidweiletal. value of three thousand dollars, and in lands and tenements 
to the value of one thousand dollars ; and the jurors aforesaid 
further present, that after the said Lucy Jane Crankfield was 
so taken away and caused to be so taken away as aforesaid, 
that the aforesaid Isaac Tidwell, with force and arms, unlaw- 
fully, on the twenty-second day of March, in the same year 
aforesaid, at Fairfield Court House aforesaid, against the will 
of the same, being unknown of or to Jonathan Crankfield, 
the father aforesaid, did, for the lucre of the said substance 
of the said Lucy Jane Crankfield, contract matrimony with 
the aforesaid Lucy Jane Crankfield, and had the said Lucy 
Jane to Wrfe, against the forni of the Statute in such case 
made atid provided, and against the peace and dignity of the 
same State aforesaid. DAWKINS, Sol, 

The defendants moved the Court of Appeals in arrest of 
judgment, and for a new trial, on the following grounds. 

IN ARREST OF JUDGMENT: 

1. Because the Statute of 4 and 6 P. and M. c. 8, never 
.was enacted in South Carolina by any competent authority. 

2. Because the Statute 4 and 5 P. and M. c. 8, was made 
for the protection of the feudal aristocracy, and is inapplica- 
ble to our present conditio^/ and does not embrace the case of 
the defendants. 

3. Because the Statute is obsolete. 

4. Because the indici men t is defective in the two first 
counts in not charging that the abduction was causa lucri^ 
the said two counts being the only legal counts under which 
defendants could be tried, as constituting the indictment as it 
was first passed upon by the Grand Jury. 

6. Because the indictment is defective in every count in not 
negativing by proper averments the exceptions contained in 
the Statute in regard to the taking being by the guardian in 
socage or chivalry. 

6. Because there are two different offences charged in the 
indictment and particular counts thereof, distinct in their na- 
ture and admitting of different degrees of puinishment, and a 
general verdict of guilty does not show of. which offence the 
defendants were guilty. 

FOR A NEW TRIAL. 

1. Because there was no sufficient proof of the girl being 
an inheritor or entitled to property. 

2. Because there was no proof that the abduction was 
causa lucri. 



* APPEALS AT LAW. 



The State 

T. 

Tidwell et 



1 

3. Because the evidence showed that the abduction, was CotuMBi^ 

 not contrary to the will of Jonathan Crankfield, the father pf May, 1850.^ 
the girl. 

4. Because the verdict is contrary to law and evidence. 

Bopce, for the motion. 
Dawkius, Sol. contra. 

Curia^ per Withers, J.-^The defendants are indicted, and 
are convicted, by a general ^verdict of "guilty," under the third 
and fourth isectioujs of the Statute of 4 and 6 P. and M. ch. 8. 

The motton urged before this court is that taken in arrest 
of judgment ; that for a new trial has not been pressed. 

One ground for arrest of judgment implies that the Statute 
upon which this prosecution is founded never had validity in 
this State, because it was enacted by no competent authori- 
ty, and if it ever had validity it has grown obsolete. 

Touching the authority that enacted the 4 and 5 Phil; and 
M. ch. 8, it is. needful to remark only that it rests upon the 
same foundation which supports the whole body of British 
statutes i^lported into our code by the Act of 1712, since it 
appears in the schedule accompanying that Act (as other 
Statutes do,) by the designation of the names of those whoyideSStatat 
wore the crown, the year, chapter, and title. Large, p. 409* 

The conception that the Statute in question has grown ob- 
solete, is equally untenable. Independent of the position an-' g j^^^ ^ 
nounced by the English court, in 1788, "that an Act of Par- East, 275. 
liament cannot be repealed by non-user," we have it demon- 
strated in our own reports, that 4 and 5 P. and M. ch, 8, has 
been administered in our courts ; and, in two instances at, 
least, has been recognized in spite of the objection now urged. „ ^ .-g . 
The cases of Findlep and (yBannon are referred to. , In the igoa^i Baah 
first case cited, the defendant was punished, in the other he 144,' in 1829. 
escaped upon exceptions to the indictment, but the full force 
and virtue of the law was affirmed. In the MSS. December. 
1829, it may be seen that Judge Johnson admits that he haa 
entertained some of the impressions urged upon this occa- 
sion in regard to the Statute of PhiUp and Mary, as that it 
was founded upon a state of society and political relations 
now overthrown, and he goes so far as to say that if the 
question had been then res Integra he would have hesitated 
to recognize the Statute. But he yielded implicitly to the 
case in 3d Bay, especially as he had been informed that it 
bad been decided upon great and mature deliberation ; ,had 
involved the very question^ among others, now and then 
again raised, and had established the opinion of the profes- 

 sion iff favor of the continued efficacy of the Statute. If the 
reasoning to the contrary, which has been submitted to us, 
be adopted, we should, under such a guide, make a fearful 
inroad upon the mass of English Statutes of force in this 
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Columbia. State, It would be dangerous for a court to extinguish a 

May, 1850. g^g^^^^ whether of ancient or more modem time, upon the 
^ ^conceit, or the admitted fact, that much of the declared. mo- 

The State jj^^ ^^ j|g adoption, as recited in a preamble,, had lost its force. 
TidweUetal. No matter iif it be admitted that the Statute under conside- 
ration was originally designed, as a main purpose, to protect 
the fortune and dignity of a class among those for whom it 
was provided at its origin, oujr ancestor^ perceived that there 
were property and dignity here also to protect, as well as the 
tender sympathies of the family circle, the pea<;e of society, 
the happiness of parents, all as open to intrusion by every 
evil passion, as liable to spoliation by every mercenery, or 
, still more odious adventurer, as the like rights and interests 
could be in any class or country. • Nor are we at all ashamed 
' to add, that the reasons that should have controlled the legis- 
lation of Provincial times, equally with' those that command 
our respect at the present more pretending period, were a$^ 
strong to lead our lawgivers to aim at the protection of the 
tender years of a female in a Carolina cottage, against the 
artful or forcible abduction of a marauder, as t^ose which 
moved the British Parliament to fence around the sanctity of 
a palace. We may fortify our view in this particular by ap- 
pealing to the two cases m our books to show that in both in* 
stances the parents of the girls abducted werepioor, so that in 
neither case was an heire;ps, or one having artificial dignity, 
captured. 

.A remark should be made upon the 5th ground for arrest 
of judgment. It alleges that the indictment does not nega- 
tive, as it should, "the exceptions contained in the Statute in 
regard to the taking being by the guardian in socage or chiv- 
alry.'.' . 

It is perhaps more ths^n doubtful whether such a relation 
as guardian in socage, which is contemplated in the second 
section of the Statute, ever was recognized in this State. li 
is said to exist at common law, and arose upon descent of 
land, held by the tenure of comihon socage cast upon a mi- 
nor under the age of 14, and to cease at that age. It is true 
that such a guardian would seem to have been recognized in 

P. L. 217. the Act of 176S, which pursued the Statute of Charles on the 
same subject, and which authorized the appomtmentof what 
is commonly called a testamentary guardian. But Judge 
Brevard, in a note to his title ^'Guardian and Ward," in his 
Digest, expressly af&rms that no guardian in socage existed 
here. No instance of such is known. He was to be next in 
blood to the minor who could not be also heir. How such a 
guardian could exist, in conformity to the objects of the com- 
mon law in creating him\ consistently with the operation of 
, our Statute of distributions, cannot well be conceived. That 
Statute brings into the line of succession, as heirs, every per*- 
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son who ought to be guardian of the infant. When primo- ^^^^^ 
geniture departed, if not before, it would seem reasonable ^o^^_^_^ 
conclude that guardian in socage went with it, and the de- ^ 

parture of both was hastened by the policy that reduced the \ 
relative dignity of real estate below the English standard. It TidwehetiO. 
may not be inapt to. observe that |>y RatcUffe^s case it was , 

solemnly resolved that the violation of the custody of the in- p7 99^®of o^' 
fant maid contemplated by the 4th section of 4he Statute of P. edition. 
and M. was- that of the father, or a guardian by him created 
by deed, will, or otherwise ; or in default thereof, the custody 
of the mother. It may be further seen, from the same case 
and notes thereto, that the fourth section has been regarded 
as extending to any damsel, though she be not heir or heir And soisVi- 
apparent, and though she departed with her assent after thener, vol. 14, p. 
age of 12 years. ^^* 

But if it be conceded that guardianship in socage exists, 
and if the indictment had been upon the second section of the 
Statute of P. and M. an avermeni in exclusion of such guar* 
dianship would indnde also an averment affirming no de* 
3cent of lands in socage tenure, out of which the relation 
arises ; it would be a hard rule that should require such a 
negation on the part of the prosecution, while if the 
matter could be made available for the defence, it would 
throw no undue burthen on the defendants to put them to 
plead and prove an affirmative proposition that should bring 
to them protection. 

The indictment, however, is founded on the. third and 
fourth sections of the -Statute, The. third section exempts Vide P. L., 60. 
from conviction "such of whom such person taken away shall 
bold any lands or tenements by Knight's service." Wittiout 
doubt there is no such person in this State. No such tenure 
as that by Knight's service ever did exist here, as I presume. 
By Act of 1712, Section 6, we find established "all and every 
pari of the common law of England, where the same is not 
altered by the above enumerated Acts, or inconsistent with 
th^ particular constitutions, customsand laws of this Provincei 
excepting so much thereof as. hath relation to the ancient te- 
nures which are taken away by the. Act of Parliament made 
in the 12th year of King Charles the 2d, ch. 24, entitled An 
Act for taking away the Court of Wards and Liveries, and 
tenures in capite, and by Knight's service and purveyance," 
&e., and the enactment proceeds to declare that all tenures 
are converted into that^of free and gommon isocage. 

By the 4th clause, the marriage of the maid abducted. js 
made punishable ''except such contracts of matrimony as 
shall be made by. the consent of such person or persons as 
by the title of wardship shall then have or be entitled to 
have the marriage of such maid or ^ woman-child." . Who 
can designate such a person as he who is thus described? 
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CoLTJMBTA, If there be any person in this State who has a legal right to 
j^^^* 1850. jjjarry a girl *' by title of Wardship," Ve know him not. 
TheS^ There being no such tenure or Lord of the fee, as is de- 

^^^ scribed in the 3d section, nor any such person as he who is 
Tidweil et al. referred to in the 4th section, known to our law, and these 
two descriptions of persens being those only who are exempt 
from liability to the Statute, or whose consent could exempt 
another ; add inasmuch as it is incontrovertible that cause 
for arresting judgment must arise on the face of the plead- 
ings, the case stands, as to the point now in view, as if no 
exception or exemption whatever appeared in the Statute ; 
since the law, in its progress, has extermkiated the cases of 
exemption originally named. 

These remarks supercede the occasion of considering whe- 
ther, even allowing we had characters of persons fulfilling 
the defined exceptions at this day, it would be necessary to 
exclude them by* negative averments in the indictment. 
Such an inquiry might involve no little labor, and produce 
unsatisfactory results — though, even in that ease we should 
2 Pleas of the have to guide us the following doctrine from Lord Hale, 
Crown, no, « When an offence is made felcHiy, or otherwise punishable 
by Act of Parliament, though the indictment must take in 
the circumstances which, in the body of the Act, make up 
the offence — yet if, by proviso in the same Statute or any 
subsequent Statute, some cases or circumstances are exenapt- 
ed out of the Act, the indictment need not mention or quali- 
fy the offence, so as to exempt it out of the proviso, but the 
party shall have advantage of the proviso, by pleading not. 
guilty," &c. 

Tho ground of' appeal supposed to be best conceived is 
the 6th, to wit. 

"Because there are two different offences charged in -the 
indictment ^nd particular counts thereof, distinct in their 
nature, and admitting of different degrees of punishment, 
and a general verdict of guilty, does not shew of which 
offence the defendants were guilty." 

We do not hold that thewoffences charged are "distinct in 
their nature." The offences are, in kind, the same; and that 
imputed upon the foundation of the 4th section, necessarily 
includes that which is founded upon the 3d. If the offences 
be ifeally distinct, then, on the general rule, they could not be 
charged in the same count. Yet they are, in the present 
case, so charged in the last count. Still we hear no objection 
for duplicity. If we did meet that objection, we could op- 
pose to it the law of Burglary, where a larceny is charged 
with the breaking^and entering, as, in fact, part and parcel 
of the offence, since the intent to commit a felony enters 
into it, and is well alleged by charging the actual commis- 
sion of it. 
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By the third section, a penalty of imprisonment for two ^^^^^^Jh 
whole years, without bail or mainprize, or else a fine at ^ y* ^ ^ 
the discretion of the Council of the dueen in the Star ^ 
Chamber, is imposed upon any person, over 14 years of age, \ 
who shall "unlawfully take or convey, or cause to be taken TidweiletaL 
or conveyed, any maid or woman-child unmarried, being 
within the age of 16 years, out' of or from the possession and 
against the will of the fathe^ or mother of such child," or 
other person who may have, lawfully, by any means, the 
order, keeping, education or government 6f such child. 

By the fourth section, it is provided that imprisonment of 
five years or fine at discretion, assessed as aforesaid, shall bo 
inaposed upon any person over 14, who shall "s6 take away 
OT cause to be taken away, as is aforesaid, and deflower any 
such maid," (fee. or who shall (against the will or knowledge of 
her father, if alive, or her mother, if he bo dead, having the 
custody or governance of her,) " by secret messages or other- 
wise, contract matrimony with such maid or woman." 

Let it be remembered, that this motion is in arrest of judg- 
ment ; and, it is familiar that this exception' must arise from 
the record. Now, there wifl be no doubt that a count for a 
common assault may be joined with another for an assault 
and battery; and with a. third, for assault and battery with 
aggravation stated. Nobody would conceive that a motion 
in arrest of judgment could be sustained against such an in- 
dictment, upon a general verdict of guilty. The one before 
us does n6t differ from that in its nature. On a general ver- 
dict of guilty, it might be urged that there existed uncertain- 
ty, in the case supposed, whether the jury found for the 
assault, or for the assault and battery,^ or for the aggravated 
assault and battery. The punishment, though discretionary, 
would vary, as the conviction might be referred to the one or 
other degree of the offence. Even if it be supposed that a 
new trial would be granted to ascertain the fact, certainly 
there would be no cause to arrest the judgment. 

A good illustration may be derived from the case of T%e3M.&S.53d. 
King V. Johnson,* \v\ieYe exception was taken, by way of 
motion in arrest of judgtnent, to an indictment and general 
verdict of guilty, where counts for embezzling bank noteiS, 
the property of the Trustees of the Liverpool docks, by 
Johnson, their clerk, were joined with counts for larceny in 
the common form; the punishment, under the Act of 39 Geo. 
3, for the erpbezzlement being different from that appropriate 
to the larceny as at common law. The motion was refused — 
and from the opinions of the Judges pronounced seriatim, 
the rule may be deduced, that if the offences are primarily 
liable to the same punishment, the joinder of such is not le- 
gally objectionable, notwithstanding they may, under circum- 
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CoLUMBiiL, stances, be amenable each to a different punishofent ; since 
^May, 1850.^ jj^^jj^ ^j^^y ^^^ offences of the same nature. 

Th StatT' ^^ ^^^ ^^^^ ^^ ^m^ V. Bierfield^ ^ Sanders^ the defend- 
% aiits were convicted on th§ fourth count in the indictment, 
Tidweli et aL which charged the singing of two libellous songs on two 
persons. Among the grounds for arrest of judgment, it was 
urged that one oC the songs was not libeilous, and it could 
not be known that the verdict of the jury did not apply to 
that. It was resolved, however, that the song was libellous, 
but if not, yet if either of the two were so, the judgment 
would be good, for, ^ in indictments, the Court will give 
judgment oii that which is indictable, . It is not like the case 
of an action where general damages are given on good and 
bad counts, in which case the plaintiff cannot have judg- 
ment since the damages are entire, and the Court cannot ap- 
portion them. . It was thought, however, that such reasoa 
did not hold good in indictments. 

3T.R.9a In the case of The, King v. Young and others, Buller, 
J. observed that the case last above cited showed that it is ^ 
np objection to an indictment that it contains several charges. 
He proceeds : — " The caise of felonies admits of a different 
consideration, but even iti such a case, it is no objection m 
tfds stage of the prosecution* On the face of the indict- 
ment, every count purports to be for a different offence, and 
is charged at different times ; and it does not appear on the 
record, whether the offences are or are not distinct. But if it 
appear, before the defendant has pleaded or the jury are 
charged, that he is to be tried for separate offences, it has 
been the practice of the Judges to quash the indictment, lest 
it should confound the prisoner in his defence, or prejudice 
him in his challenge of the jury ; for he jnight object to a 
juryman's trying one of the offences, though he might have 
no reason to do so in the other. 

"But these are only matters of prudence and discretion. If 
the judge who tries the prisoner does not discover it in lime, 
I think he may put the prosecutor to make his election on 
which charge he will procqed." " B\U i^the case has gone 
to the length of a verdict, I think it is no objection ir* arrest 
of judgment. If it were, it would overturn every indictment 
that contains several counts." 

It is laid down in Chitty C. L. vol. 1, 256, thus :— " Still, 
however, it is no objection to, an indictment that the punish- 
ment for one of the offences is positive, and the other discre- 
tionary, and after a general verdict, the objection of niisjoinr 
der may be avoided by entering up judgment on a particular 
East, 179. count;" and for this. Rex v. Darley is cited. In that case,^ 
the defendant was indicted for assaulting another on account 
of money won at play, which was punishable, very severely, 
under Stat. 9 Anne, ch. 14 ; and, also, for an assault and bat- 
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tery at common law. The motion in arrest was abandoned, J^^^^^^^^h 
when Heath, J. who tried the case, was asked how he put it ^"^^> ^^^* 
to the jurj', and answered^ "that he had directed the juiy . ^ 
to acquit the defendani on (he first and second counts, if not ^^^^^^ 
clearly satisfied that he had assaulted the prosecutor on ac- Tidwell ct al. 
count of the money won at play ; and he had distinctly 
left it to them to* decide, whether the assault weVe on 
that account, or on account of the abusive language then 
used ; and if they were of opinion it was on the latter count, 
they should acquit the defendant on those counts." 

The defendant was sentfenced under the Statute, which 
inflicted no less a penalty than forfeiture of personal estate 
and imprisonment two years. 

In the case of The Commonwealth v. Carlton, a general 5 Me{8ia^533. 
verdict of guilty was rendered against the defendant, who 
Was charged it), two counts — in the first, with an offence (eur 
tering a dwelling house without breaking) punishable under 
Statute, by inyprisonment in the State Prison, hot more 
than five years; and in the second, with grand Larceny^ in 
stealing a clock, which was subjected to the same description, 
but a less degree, of punishment. The defendant was sen- 
tenced on the first count, to thd full penalty provided, and 
on th(B second, to one day's imprisonment. A motion in ar- 
rest of judgment was refused. The Court held it right and 
usual, to include in the same indictment several distinct 
substantive ofi*eiices, where they are of the same general na- 
ture, and where ihe mode of trial and the nature of the 
punishment ar^ the same ; that separate sentences need not, 
in such case, be passed, where the whole of the judgment is 
but the sum of the several sentences to which the convict is 
liable. 

This case goes, perhaps, somewhat beyond that from 4 
East^ 179, which latter, never shaken, so far as any English 
case has been found, is a full warrant at least for the doc- 
trine, that in such a case as the one now before us, charging 
an offence of the same general nature, in two counts, where 
the aggravation, as disclosed in one count, increases the pen- 
alty, and that one embracing the other, the general verdict 
shall be tak^n to have found the highest grade of guilt ; and, 
at any rate, no inconvenience, as to adjusting, the punish- 
ment, shall be allowed to work an arrest of judgment. If a 
state of things should appear, (as in the case of the State V. i strobhart. 
Anderson,) where^ the single act proved might be referred to 
a count, defective, charging an offence under a distmct 
Statute, and attended by a specific measure of punishment, 
or to a count, good in form, charging an offance under, a dif- 
ferent Statute, as committed by a person bearing a peculiar 
character, and attended by a different measure of penalty— 
we might and would, as was done in the cade cited, order a 
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Columbia, new trial, th^t we might know whether the jury found the 
May, 1850. party guilty of the offence well charged, or of that ill-charg- 

' "^ ^ ed ; whether they found him fulfilling the character imputed 

The^tat« ij^ the good count, (without which he would not be guilty) or 
Tidwell et aL only that imputed in the bad count, upon which he could not 
be punished, because of its defective construction. 

No such difficulty exists in the present case. Looking to 
what passed at the trial, as was done in the case of the King 
4 East 179. y^ Darl&y^ the manner in which the pase was put to the 
jury, we can have no doubt but that the parties convicted 
were guilty, and so found on abundant evidence, not merely 
of what was charged under the 3d section of the Statute of 
P. & M. but also of what was charged under the 4th section 
of the same ^ct, which last necessarily^ includes the fitst. 
We are not without support in the view that the verdict in 
this case finds the party guilty of the higher grade of guilt, 
by the authority of Chief Justice Tilghinson (who spoke for 
13 Sei^. and the whole court) in the case of Harmon, Harmon was 
R. 69. charged in one counts with Kape, and in another, with assault 
and battery, with intent to ravish. The verdict was guilty 
generally. The olyection urged here was taken there. The 
punishment in the Pennsylvania cas^ of the several offences, 
was different in degree, though of the saitie nature, precisely 
as in the present , case. At one time, the punishment for 
Rape was death in Pennsylvania, It had been mitigated to 
confinement in the Penitentiary.^ Judgment was given against 
Harmon for Rape. It was well said in that case, that what- 
ever might have been the force of the objection when rape 
Was capitally punished, it was greatly weakened since that 
piBTence and the assault with inten,t to commit it, were pun- 
ished by a penalty of the same nature. There could be no 
surprise on defendant, nor difficulty in making his defence. 
If guilty of the rape, he must have been also of the assault 
with intei\t to ravish, for if not guilty of the latter, he could 
not have beeri of the former \ so that when he prepared for 
defence against one, he necessarily was equally prepared as 
to the other. It was thought unjust, however, to punish him 
for both, for the less was nierged in the greater degree of 
offence. The rule of the English practice was approved, to 
wit, in cases of joinder of counts likely to confound or em'- 
barrass the defence, the State should be put to election, or the 
» indictment be quashed. 

Whether the defendant!?, Tidwell and Lawhorn, are both 
punishable to the same extent, both having been equally 
guilty in the abduction, and one only having contracted mar- 
riage, is a question which ha? been considered by the Court, 
though not raised in the appeal. We hold them liable to au 
equal penalty, notwithstanding- the use of the singular num- 
ber in the 4th section of the Statute of Philip & Mary ; and 
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notwithstanding Lawhorn did not marry the girl, whom, ^olumbia, 
however, he "caused" to be taken away and married to^^~*y»^|®^ 
Tidwell. In the King v. Pierson, Lord Ossulstone and' " "^ 
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Others, Lord Ossulstone played the part of Lawhorn in this 

case, and Pierson that of Tidwell. Each was punished to Peay. 

the same extent. East, in Pleas of the Crown, observes, 

speaking of the Statute of P. & M. "and if the principal ^^|J[|^/'^^;- 

offender in such case, were within the Act,, it must follow p. 203, Title 

that all who combine with him for the same purpose, are "G^«^jf»* 

equally guilty.'' vl^'i^r 

The motions are dismissed. 

Evans, Wardlaw and Frost, JJ. concurred- 

Motion refused. 



David Aikin v. The Ex^rs. of Austin F, Peay. 

Where A. and 6. were sareties of C. on a joint and several bond, and an action 
inras brought against- B. and C. as surrivors, B. paid the debt; hdd, that B. 
could recover at law, against the executors of A, A^s aliquot part 'of what he 
(B.) had paid, as money paid to the use of the Executors. 

The promise which the law implies, in the etise of sureties, is not joint, but 
several. Each is liable to the others for his aliquot part only, and not for the 
part of any other of the sureties; 

In this State, intereist is allowed on nioney paid by one of several joint sureties 
beyond his aliquot part of the debt ; although it would seem the rule is differ- 
ent in England. 

Before EvansT; J. ai Fairfield^ Spring Term^ 1850. 

In the lifetime ot Austin F. Peay, he and David Aiken 
were the sureties of one Nathaniel Ford, to John Kirkpatrick 
& Co. on a bond for upwards of $3000* After the death of 
Peay, a jqdgihent was recovered against Ford and Aiken, as 
survivors. Ford's property was sold, and after paying the 
older cases, there was a balance applied 'to this case — Aiken 
paid it, and this action was to, recover of the defendants, as 
executors, the half of what Aiken had paid on account of 
this securityship to Kirkpatrick. It appeared that, in som« 
transactions between Ford and Aiken, Aiken received the 
sum of $1541 41, for which be gavQ a receipt, promising to 
pay that sum to an execution in the Sheriff's office, of Mc- 
Mahan v. Ford and others. This case of McMahan was 
older than the case of Kirkpatrick above stated. The amount 
of this case was upwards of $2500^ and if the money receiv- 
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CoLtTMBu, ed by Aiken was applied to it, it would be reduced to $960, 
May, 19^ er thereabouts. But Ford was indebted to Aiken, and he 
' refused to pay the money received as above stated, contend- 
ing he had a right to apply it' to the debt which Ford owed 
him. The defendant, Nicholas Peay, became the assignee of 
McMahan's judgment, and got possession of Aiken's receipt 
to Ford. Aiken, at first, promised Peay to pay the money 
according to his receipt. He afterwards refused — whereupouj 

I Sttob 107 ^®^y ^"^ ^^^ ^^^ recovered. After the recovery. Aiken 
' paid the amount to^the sheriff. 

Before this case was decided between Aiken and Pe^ay, as 
to whether Aiken should pay the money he received from 
Ford to the McMahan case, the sheriff made a statement of 
the case against Ford. From this, it appeared that the cases 
older than ^fcirkpatrick's, including the whole amount of the 
McMahan case, amounted to $12,702 76, and the sales of 
Ford's property, to $13,973 31, which left $1270 66, to be ap- 
plied to the case of John Kirkpatrick & Co. This left unpaid 
$2038 79 ; one-half of this, ^nd the cost, Aiken paid to the 
sheriff, and there was an understanding between N. A. Peay, 
the executor of Austm F. Peay, who was the assignee, also 
of the Kirkpatrick case, and the sheriff, that, the other half 
was to be paid in the settlement between ttiemi of Ford's 
affairs, but no settlement has ever been made* 

When the recovery wais had by Peay against Aiken of the 
receipt, which he had given to Ford, the amount of the 
McMahan Ji, fa. was thus reduced from $2537 60, to $966- 
41, and the result was, that instead of $1270 56, there was a 
balance of the sales of Ford's property applicable-to the case 
of Kirkpatrick of $2893 90, leaving a balance to be paid by 
Aiken of about $590. But he had paid more than $1000. 

The above statement will {Msent an accurate view of the 
facts as they were disclosed on the trial. 

The Circuit Judge charged the jury as follows : 

1. If one of two sureties pay the debt, he may have his 
action against his co-surety to recover half of what he has 

i)aid ; or if the co-surety died before judgment, he may sue his 
egal representatives at law for contribution. He overruled 
a motion for a nonsuit on this ground. 

2. That Aiken could recover only half of what was really 
due on the Kirkpatrick execution. . What he had overpaid, 
he had no right to recover of the executors of Peay. 

3. That if the executors of Peay had actually paid to the 
sheriff their testator's half of the debt, and it had been paid 
over to N. A. Peay, the assignee, or it had been settled between 
him and the sheriff, then Aiken could not recover of them, 
because they would have paid as well as he. But as there 
had been no settlement; between N. A. Peay and Yongu<5, th6 
sheriff, and the money paid by Aiken had entirely discharg- 
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ed the debt tl) Kirkpatrick, leaving nothing for (he encutoxs CouniBii, 
of Peay to pay, he thought Aiken could maintain his action ^^^* ^^ 
against them for contFibution. '  - 

As to the form in which the plaintiff declared, whether for 
money paid by Aik^n, or for money bad and received, did not 
appear. His Honor presumed, however, that it was for money 
paid by Aiken, for 'their use as executorsj and that such was 
the forna. 

4. That the plaintiff was entitled to interest on the money 
paid by him from the time of payment, which was in confor- 
mity with our decisioiw. 

The jury found a verdict in conformity with these direc- 
tions. ^ 

The defendants moved the Court of Appeals for a Qonsuit,. 
or a new trialj on the following grounds. 

. , FQR A NONSUIT, " 

1. Because it does not appear from the evidence, that plain- 
tiff paid any money for the defendants, £Xectitor$ of A. F. Peay, 
deceased. 

2. Because the liability of A. P. Peay on the Kirkpatrick 
bond, having been extinguished by his death, and the subse- 

3 uent judgment recovered against Ford and Aiken, the remie- 
y of Aiken, if he had any, y^as in Equity. 

3. Because, from the evidence, it appeared that if plaintiff 
was entitled to recover against A. F. Peay's estate, it was for 
money he had received^ and not for money paid. 

FOR A NEW TRIAL. 

1. Because there was not sufficient proof that N. A. Peay 
had received the. proceeds of the McMahan execution from 
sJieriff-Yongue. 

2. Because pjlaintiff had no right to contribution against A. 
F. Pea y's estate, having paid not more than his one-half of 
the amount due on the K^irkpatrick & Co.. execution. 

3." Because plaintiff^s right lo recaver rested on a presump- 
tion of law, which was negatived by the facts, viz : — that the 
executors of A. F. Peay had received the one-half of the 
money on the ca«e of N. A. Peay v.. David Aiken, ifor the re- 
ceipt of the McMst.han case. 

4. Because the verdict has given plaintiff interest on his 
payment for the estate of A. F. Peay, whereas, a surety can 
only recover the amount actually paid^ without interest. 

5. Because the evidence, if it authorized a remedy against 

2 
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CoLtJMBfA, the estate of A. P. Peay, was for money had and received, 
May, I860. ^^^ ^^^ fo^ money paid. 

6. Because the verdict was contrary to law. 

Boyce ^ Blacky for th^ motion. 
McDowell Sf Boylston, contra. 

, Cnrioy per Evans, J. The qiiestions which have been 
mainly discussed in this Court, and to which the attention of 
the Court has beea particularly directed, are-rlst. Can the 
'. ^ plaintiff call on the executors of Peay for contrrbution? and 
2d. Can he recover interest? As to the other pomts made in 
* the brief, they are considered as settled by the verdict. 

1. As a general rule, there is no doubt that wheie two or 
more are sureties for a third person, and one has paid the 
debt, he is entitled to demand contribution from the others 
for whatever he has paid more than his aliquot part This 
obligation is an implication of law arising out of their under- 
taking. It is well sustained by all the elementary writers, 
and the cases quoted by them. (Chitty on Contracts, 576, 
and the c^ses referred to.) But it has-been argued that, be- 
cause Peay died before Aiken paid the money, the remedy at 
law is gone, and the plaintiff has no remedy but in Equity. 
On joint contracts, if one of the obligors die, the remedy at 
law is only against the survivors. . This principle is deduced 
from the nature of the contract, arid from the fact that the 
executors of the deceased Cannot be joined in an action with 
the surviving obligor.. But the promise which the law implies 
in the case of sureties, is noJ joint but several. Each is 
liable to the others for his aliquot part only, and not for the 
part of any other of the sureties. 

It would seem to follow vfrbm this, that where there are 
three sureties, and one pays the debt, he cannot sue the others 
joijatly, but must sue severally, because, if he could, he might 
compel thenjL to pay for each other, as the judgnient would be 
against both, and any one of them might be compelled to pay 
the whote. '" The death of Peay, therefore, does not impair 
the plaintiff's legal right to sue. The promise to contribute 
is implied from the relation of joint sureties,- and at the time 
they became so. It was the promise ,<)f Austin F. Peay, arid 
devolved on bis executors. The bond, in this case, is said to 
be joint and several, and if so, the objection l?as no founda- 
tion in fact. It would seem, from the, authorities, that by the 
iFitman on English law, interest is not allowed on ^noney paid by one of 
i^rety, 157., several joint sureties. But we; hava adopted more liberal 
\ ' rules in relation to interest. In GheesihorQUgh and Camp* 

r\ Hill, 100. j^fj^ y Hunter ySi factor recovered interest on money advanced 
to his customer, in anticipation of produce to be forwarded. 
,The Court say, in that case, it is the common case of mo- 
ney lent, and the plaintiffs are clearly entitled. The same 
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was decided in Sotlee and War ley v. Meaggy* In a great Columbia, 
variety of cases, to be found in our reports, it has been held ^^^^ *^^' 
Ihat where the indebtedness is founded on a money transac- "^T"^ 
tion^ as where money is lent or advanced for the use of ano^ CaAcnH 
ther, or had and received for another's use, interest was recov- Chimdter.' ' 
©rable. r t t 

In this case, the executors of Peay were liable equally with fl^^^ \^ 
Aiken, on the promise <rf their testator; Aiken paid his See Thomson 
money id discharge of tbeir liability ; it was money paid for ▼. Stevens, 3 
them, and they are bound to repay it in discharge of thek ^jfg^iiL ' 
testetor's contract ' . r^^^ ^ ^^^ 

- The motion musty therefore, be dismissed. ▼. Brown %u 

Wardlaw, 'Frost, and WitherSj JJ. concurred* *'c!44d. ** 

Motion refusecL . ' ^ 



James and Richard Cathcari v. Mason Chatidler, 

PeTendant was the tenant of .the plaintiffs' intesttate, for the year 1841>. The 
premises were sold in fee in Nov. 1849. Proclamation was made at the open- 
ing^ of the sal6, (which embraced various trapts of land) that possession would 
not be delivered until the ensuing January. The circuit Judge concluded 
from the testimony, that this proclamation was not heard by defendant De- 
fendant bought .at the sale the premises he then occupied as tenant, and re- 
ceived from the Commissioner in Equity a deed of release, in which Only one 
reservation was made, to wit: the right of way to- a Rail-road company. 
This action by s^m. pro, was brought to recover the rent accruing from the 
time of sale, that for the foregoing part of the year having been paid; Held, 
that defendant ^as not liable;, that he could hot be bound by a stipulation 
 announbed, but not heard by him ; that the legal effect of the deed excluded 
- the claim for rent; that ^e stipulation, if assented to, was verbal, and could 
not be added to the terms of the deed upon the geneial rule of evidence. 

Before Evans, J. at Fairfield^ Spring Thrnif 1850. 

This was a sum^ pro. to recover a balance du^ for house 
rent. The facts were these. The defendant was the tenant 
of a house belonging to the estate of Robert Cathcart, by 
lease in writing, under seal, at the^ annual rent of $200 per 
annum. ' The plaintiffs were thB administrators of R, Cath- 
cart, und had filed a bill in the Court of Equity, for the sale 
of the real estate. By the decree of the court, a sale was 
made on the first Monday in November, 1849. At that sale, 
Chandler purchased the house of which he was tenant, and 
tiie Commissioner made him a deed, in which a right of ^ay 
through the lot is reserved for the Rail road^ and nothing 
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Columbia, It was proved that after the Commissioner had stated the 

May, 1850. ^ejjjjs, he gave notice that the right of way had been ceded 

^ ' to the Railroad, and that possession was not to be given un- 

€atbcan ^1 ^j^g g|.g^ ^ January. This was no part of the terms as 

Chandlev. ^et out in the advertisement of sale, or thosre announced by 
the Commissioner ; and the Commissioner (McCants) did 
. not recollect that he had hc^ard such an announcement. 
, This notice was giv^n at the commencement of the* sale. 
There were a 'great many bouses and tracts of land sold be- 
fore the house bought by Ch^ndler^ He was not present at 
the announcement, and there was no proof that h^ knew di 
the reservation. ^I^he defendant paid up the rent to the time 
ol the sale, and this action was for that which was alleged 
to have accrued afterwards. His Honor was of opinion, 1. 
That the deed was the evidence of the contract, and that 
parol evidence could not control it by interpolating cinothet* 
conditiop. in addition to the reservation of the right of way. 
' 2. That this addition to the terms, as advertised, was not 
binding on the defendant without notice, and the proof was 
very clear that he was not present when the notice was given. 
He therefore decreed for the defendant. 

The plaintiffs moved the Court of Appeals to reverse the 
decree of his Honor, on the ground. 

That notice of the reservation being publicly announced 
at the commencement of the sale, and before any property 
was sold, was suiEcient to bind the defendant, whether pres- 
ent or not. 

MDowell ^ Boylsion, for the motion. 
HamntaHd ^ Buchanan^ contra. 

Guria,p€r Withers. J. — In the case of M^JPean v. Exec- 
utors of U-reeUj the question turned upon the inquiry wheth- 
er M'Leari was in fact apprised of the refusal of the defen- 
dants in that case, to warrant the soundness of the negro he 
bought. It did not appear that the terms of the sale were in 
writing or in print. They were announced by the auction- 
eer ai the opening of the transaction. A bill of sale was 
accepted by the plaintiff, warranting the title, but omitting 
everything, as to soimdness. In this state of affairs, the 
coi^rt held, by a majority, that the purchaser, M'Lean, was 
acquainted with the condition, that the executors of Green 
declined to warrant soundness, as to each negro sold. If the 
evidence, being by parol, and relating to the condition ef a 
contract, stipulated verbally and before it was redu<;ed to 
writing, had been inadmissible, on the principle that such 
evidence is not receivable to vary, by addition, subtraction 
or otherwise, a written contract, perhaps something might be 
gleaned from that case for use in this^. But that rule of evi- 
dence was not iavolved in the caae cited ; for a warranty of 
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soundness iii held as an impIicatiOR not to be ioconsisitent Cglvubij:^ 
with, or contradictory to, an e^spress warranty of title. Be-^^ IS50.^ 
sides, in -the present.case, Chandler cannot be bound by ao- _^ ^ 
tual notice that the plaintiffs wei^ not to deliver possession *"®^ ***• 
of the premises until th^ 1st January, next, following the. time Boom. eiaJ^ 
af sale, biscause the fact was resolved otherwise, to wit: that 
Chandler did not h«iV6 knowledge of that eonditioti of the 
fiate. Of course it is undemtood, that such a resolution of 
the Judg^ presiding in th« sutnmarry process jurisdiction up? 
on the fact,, is equivalent lo.the like finding bV a jury. , Thif 
.would be enough, perhaps, to jsettle the case, Ibi: unless the 
defei^dant. assented to the condition of the contract, insisted 
iipon here by the plaintiffs, which necessarily implies knowl- 
edge of their announcement pf it, he surely cannot be bound 
l)y^uch an obligation^. : 

But if he had notice, there is another ground upon which 
the decision on circuit rnay well test; that the deedof cori* 
veyance specifying one reservation, and being entirely silent 
^s to the postponement of possession, excludes any verbal 
stipulation to that effect, upon the principle of the law of evir 
dence already adverted to« That such .extrinsic evidence 
would add a material condition or teseryation to the legal 
operation of the otherwise unambiguous terms of this deed 
of release, is. too plain to. require argument or authority to 
euppprt it. Whoever may be curious tp examine abundant 
illustration ol this point, will find iv in the cases collected 
in note 9^1, p. 1428, of 3d Pliillips on Evidence, by Co wad 
and HilL . . , 

. The motion is dismissed. 

Evans, Warbl aw and Phost, JJ. concurred. 
Motion refused. 



The State v. Waskington Boozer et aL 

An orderly assemblage of slaves, although on a Saturday night,' at' a qujliing; 
on the premises of a slaveholder, with tickets from theif masters, -and by pen* 
mission of the owner of the premises, who was also occasionally ptes^nt, ii 
not such an assemblage under the Act of 1740, as l!ho- patrol are* authorized to 
disperse, or as will authorize them Co whip the slayes of which it is composed* 

Before Frost, J. at Newberry^ Fall Term\ 1849. 

The. defendants were indicted under the Act of 1841, for 
unlawfully whipping the skvea of David Rikart* The de-» 
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CoLUBiBfA, fendants^, with the exception Whitman, composed a patrol, of 

May, 1850. ^hjcfj Washington Boozer was leader. Nathan Hunter had 

\^ 'given permission to one of his negro women to have a qiiilt- 

The^tAte jj^g^ ^^^ ^ ^^y^ ^^^ women of Rikart and Cureton, and of his 

Boozer^tal. son and Hunter. Seven went from Cureton's, two of whom 
were men. Two went from Rikarl's, one girl and a boy. It 
did not appear how many of Hunter^s negroes were present ; 
the meeting was Saturday night. One man of Jesse Den- 
nis's was there. Rikart's and Cureton's negroes hadivritten 
Sennits from their masters. They were ail whipped by the 
efendants, assuming to act as a patrol. RikarC said his ne- 
groes were severely whipped ; oth^r witnesses saidnot se- 
verely. Nathan Hiniter retired to bed about ten o'clock ; he 
had been about, and the meeting was orderly. About mid- 
night one of his negroes informed him the patrol was there; 
whea he got to the meeting, he found the defendants ; the 
negroes were confined at)d guarded in the house. * He in- 
quiied of the defendants if the negroes had been impudent ; 
they said no ; they also ss^id the negroes were behaving ifi 
an orderly manner. Hunter was told to point out his ne- 
groes, that they might not be whipped; he begged the de- 
fendants to be moderate; he was told "the least .-$aid^ the 
soonest mended." The defendants did not ask the negroes for 
their tickets ; \yhen Hunter asked, they all cried out that 
they had tkrkets. The defendants in turn whipped all of 
the negroes present, except N. Hunter'^. Hunter "chal- 
lenged" hi^' own negroes for inviting so many women and 
men to the quilting, whom he did not expect to see there; 
he thinks he did threaten them on account of it. Hunter 
had not given to the woman who had the quilting, anything 
for the entertainment. He did not know if his wife had. 

It was objected that an indictment under the Act of 1841 
could not be maintained against the defendants, because they 
were a patrol. The Act declares, that if any person shall 
unlawfully whip or beat any stave, not being under his 
charge, without sufficient provocation, he may be indicted. 
It was argned that these, negroes^ present at an unlawful 
meeting,, were " under the charge" of the patrol. The ob- 
jection was overruled. 

By the 36ih, section of the Act of 1740, it is declared un- 
lawful for any person to permit or encourage public meetings 
ftnd feastings of strange negroes on his plantatioivarid imposes 
a penalty of £10, currency, on any person who may be guil- 
ty of the offence. The 13th section of the Act of 1839 au- 
thorizes the patrol to disperse and punish all unlawful as- 
semblies of slaves; under these Acts it was contended that 
the defendants, acting as a patrol, were justified in dispersing 
and whipping the staves assembled at N, Hunter's. This 
objection was also overruled^ on the ground t'hat the quilling 
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at N. Hunter's was not a public, meeting arid feasting of ^S***^**^ 
strange negroes, within the intention of the Act; that if it ^ ^^ ^^^\ 
were, it was the offence of N. Hunter, who permitted the Th»Stote * 
meeting, ta be punished by indictment- for the fine imposed y^ 
by the Act ; and that the patrol had no authority to eiiforce Booseret d. 
that provision of the Act, by entering on the premises of 
Hunter, and whipping the negroes there assembled in an or- 
derly manner, with his permission, and the written permis- 
sion of their masters. It was further held, that such an as- 
sembly was not of the character which the Act of 1839 au- 
thorizes the patrol to disperse and punish,^ so that the defen* 
dants were not protected by the patrol warrant, under which 
they assumed to act. The jury returned a verdict of guilty» 
The defendants appea!led from the verdict, and moved in 
the Court of Appeals for a new trial, on the ground that his 
Hosier eri^ed in his charge to-the jury, ia the following par^ 
ticulars:  >■ 

1. In -charging the jury,' that the defendants wei;e liable to 
be indicted under the Act of 1841, notwithstanding they were 
acting as patrol when they whipped the slaves. 

2. In- charging the jury, that the defendants, as patrol; had 
no right to whip the slaves, as they had passes, even if the 
meeting of the slaves<should beconsidered an unlawful meet-* 
ing, under the 36th section of the Act of 1740; and notwith- 
standing the slaves continued their meeting until after mid- 
night on Saturday night. 

Pope, for the motion. 
FaiVj Solicitor, contra. * 

Curia, per .Withers, J. — The defendants are convicted 
under the Act.of 1841, which punishes as for a misdemeanor, 
any person who shall " uulawfully whip or beat any slave, 
(not under his or her charge) without sufficient provocation, 
by word or act."  

^The defence was rested upon their rights as patrol ; aud it 
proceeds upon the idea that they were engaged in dispersing 
an unlawful assembly of slaves; for the. notion i$ preposterv 
ous that the slaves whipped were "under the charge" of the 
patrol who were punishing them, in the seu«e o( the Act. 

The slaves who ivere whipped were on the premises of a 
citizen, himself a slave-owner, by his consent, and with tick- 
ets from their masters. The occa.sion was a perfectly inno- 
cent one, even meritorious; foi Hunter's n^gro woman had 
obtained his permission to call in a^istaqce towards the con- 
-struction of a quilt for her bed, or some bed ; and it is to be 
hoped that no, master in the State would have denied such 
an indulgence when he ha^ no motive to suspect tliat it 
-was contrived, to cover up some evil design. How many 
of us bare permitted to our slaves Hie enjoyment of a wed- 
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Cownnii, ding party and ceremony, in imitation of the custom of the 

May , ^^^' liighet class, and even coutributed liberally, to the good 

«niii<%ta cheer of the occasion ? It is surely no novelty among slave* 

The^te Q^n^rs, that by consent of all parties, one slave should ob- 

Bo<M»retd. tain the assistance of his neighbor to gather his little crop, 

even though it be on a Saturday night, or to erect or improve 

hiscaUn.' It would be painful to find that the law forbids 

masters to permit or to encourage the slave in honoring the 

humble virtues that may be consistent with his condition, 

wh(f her the same may take the direction of social relations 

and intercourse among themselves, or the jidvancement of 

- household comforts. The true spirit of. our kw does noi 

aim at such an end, where the mode of attaining it presents 

no'conflict with the interests, the pea^e and security of the 

publia These, undoubtedly, must be regarded at all hass- 

ards; and no potici^ regulations, subserving that high policy, 

can be justly branded as cruel or tyrannical. To ascertain 

whether the slaves punished by the delendant^ were caught 

in the violation of any law, we must look to the statutes. 

Our fundamental code, now time-honored, is that of 1740^ 
It was enacted sbon after a violent, barbarous, and some- 
what bloody servile otttbreak at Stono. Not. a few of its 
provisions took their hue from the exigency of the occasion^ 
and that it has faded somewhat in the lapse of time, is only 
the usual mevitable consequence of all police systems, in the 
shape of positive terms, which cannot have the quality 
to I^eep up with th% advancement of a community. An at* 
tentive examination, however, of our slave law, will show 
th^t there are few occe^sions where a slave 'is supposed to 
need^the interposition of police discipline, whether wielded 
by the private or the public arm, when his errand from home 
is known to his owner, and permitted by him in writing. 
Act 1740. Sy ^he 7th section, a magistrate was authorized, personally 
or by warant to another, to call the posse and disperse " any 
assembly or meeting of slaves, which may disturb, the peace 
or endanger the safety of his Majesty^s subjects.'^ By the 
43d section, any person was authorized to apprehend and 
chastise, within a limit, a body of " men slaves exceeding 
seven in number," Who were seen " to travel together in any 
* high road." How often this section would work mischiev- 
ously at this day, if indiscreetly enforced according to the 
letter, will occur to every body. 

But the 36th section of the same Act is supposed to be the 
Cinly one that can have the semblance of application to this 
case. . It is too long to be incorporated here. But the object 
•of the provision was declared to be the safety of the Pro- 
vince. It would seem simply ridiculous to suppose that the 
safety of the State or any of its inhabitants, was implicated 
by such an assemblage as that at Hunter's^ composed of a 
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£bw males; piore females ; with tickets from Jheir owners ; Columbia, 

in the kitchen of a citizen, by his consent ;' not impudent nor ^5% ^850. 

disorderly, by the admission of the defendants ; assemWed '^ ^ ' 

at a quilting, and no evidence of a carousal by eating. or TlieState 

drinking. The said section declared, that due care should Boozer etal. 

be taken to. restrain the ^^ wanderings and ineetingsof ne-> 

groes and other slaves"-T-" more especially on Saturday 

nights, Sundays and other holidays ;" and the using and 

carrying certain dangerous weapons, drums, horns, and otb^ 

er lojLid instruments ; and to prevent the meeting of negroes 

under such circumstances, anybody was authorized to arres,t 

and disarm one out of his master's premises, "not being on 

lawful business, and with a letter from hisinaster, or a ticket^ 

or npt having a white person with him."- This was ail do; 

signed as precaution, to prevent such wanderings and meet» 

ittgs before denounced. Then follows the material provision. 

to wit : '? And whatsoever master, owner or overseer sh^ll 

permit or suffer his or th«ir negroes or other slave or slaves, 

to beat driims, blow horns, or use any other loudrinstru(nents. j 

or whosoever shall suffer and cbunteoanceany p^6/ic meeting 

or feastings of strmige negroes or slaves in their plmUafions^ 

fiha II forfeit," &c. . 

We cannot perceive that the assembly of negroes as be- 
fore described,, with which these defendants interfered, can 
be made to answer the terms of the foregoing quotation, ac* 
wording to their usual import; and still less, when taken in 
connection with what was recited as/the datigertobe guard- 
ed against, the mischief to be ren^edied. We do not. meaii 
to affirm (what seerps to have been the circuit Judge'i^ im- 
pression) that it it had been siich an assembly, the patrol 
may not ha vb dispersed it, notwithstanding the liability to a 
pecuniary penally of hv^i who suffered and encouraged it* 
Nor do we mean to trench in any degree, upon the vigorous 
administration by the patrol) of the important police power 
intrusted to them, withiii the orbit prescribed for their actioqi. 
Let them exercise with judicious freedom, ^he power to dis- 
perse unlawful assemblies, as they are expressly inipowered 
to do by the 13th section of the patrol law, in relation to 
slaves, free negroes, mulattoes and mustizoes ; such, for ex- 
ample, as are found in disorderly houses ; such ^s are de- 
scribed in the 11 section of that Act ; but a judicious free- 
dom of administration in our police law for the lovyer order, 
must always have respect to the confidence which the law 
reposes in the discretion of the master, the presence of the 
proprietor, his loyalty to the sympathies and the policy that 
involve our common interests, peace^ and safety. Let the 
patrol always ;ict in the spirit that should guide the discreet, 
sedate, intelligent and humane owner of slaves, and they 
will find the judicial arm of the government nerved to sus- 
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Columbia, tain ihem, if indeed it couM be presumed that, iii such case, 
^y* ^^^' they would ever need it. Thus guided^ they may often find 
^ r"T ' occasions — no doubt they will — to overlook a harmless vio- 
Puckctt i^tJQn, a venial transgression of the strict letter — to construe 
Smith, in a spirit of mildness^ — to concede someihtng to the sacred- 
ness of domicil, the quiet of a family at the midnight hour — 
to recognize what is eminently the negro's quality, the loVe 
of social intercourse, wii-h no object beyond it,, and no time to 
indulge it but the night ; to'distinguish between the premises 
of the quiet^ orderly citizen, and of him \ybo«e very business 
of life is to corrupt the slave in his morals and his allegiance. 
This very cAsemay illustrate Whalt is meajit. Supposing that 
this assembly was an unlawful one, could, i< n<)t have been 
dispersed just as readily and effectually without Hogging, as 
with it ? Why, therefore, chastise tiegro^s who seem to nave 
had no idea that th^y were doing wrong ; who were at the 
place where they were found, by the consent and written 
license of their master; when the proprietor came out to add 
his own authority and consent': when, as we presnme, he 
was not a suspicious person, or engaged in suspicious traffial 
We are mindful, however, that the Statute of 1740, in the 
63d section, enjoins that every portion of it " shall be coli- 
strued most largely and beneficially for the promoting and 
carrying into execution this Act, and for the encouragement 
and ju&tffication of all persons to be employed in the execu- 
tion thereof ;'* and since we are persuaded that it is probable 
these defendants had no deliberate purpose to commit an out- 
rage upon the rights of others, we are gratified to learn from 
the Judge who presided on circuit, that it hfts not been his 
design to inflict an exemplary punishnient. 

As already intimated, it would be agreejible to us to be 
always able to sustain so useful and important a body as the 
patrol ; but perceiving no error in the conviction of the pres- 
ent parties^ we are constrained to Order that their motion be 
dismissed. ' 

EvANS^ Wardl'aw and Fkost, JJ. concurred. 

.^ Motion refused^ 



Thomas R. Puckett v. William S. Smith. 

One tenant in common of a Ferry may maintain ah action on the case against 

his co-tenant, to recover his share of the income -of the Ferry, and damageg 

may be. assessed to the time of trial. 
Wherever the injury is continuous, and continued after action brought, the 

plaintiff may recover the damages incurred after the commencement of the 

Buit. 
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Before O'NeALL, J. at Abbeville, Fall Ter^, 1849. ConjMBrA, 

•^ -^ ) > . J H^ay, 1850. 

This was an action On the case.for disturbance pf the right ^ ITK ^ 
of Ferry. - .  P^e!"'" 

The plaintiff wa^ the owner of S wansey's Perry ; two-thirds Smith. 
hi his t)wn right, under the charter granted in 1846, and one- 
third by virtue of a purchase from 3. W. H. Johnson, to 
whom, with himself, the charter had been granted for ten 
yeai^s; - . , . 

lie (the plaintiff) became much inyolVed in debt, and exe- 
cutions pressing him, he selected such portions of his real 
estate as he could best spare. By his directions,, ^he Sheriff 
of Abbeville leyied on and sold two-thirds of the Ferry called 
S.wansey'Sy over Saluda, and 15f acres of land appurtenant 
thereto, v 

. The plaintiff was present and assenting to the sale. It 
was bought gn th^ 6th of February, 1849, by WilUam S» 
Smith, for 1,315. Tbe Sheriff's deed wasexecuted 1st March, 
1849. -On the 6th of February, , the defendant took entire posr 
session of the. Ferry- . 

The plaintiff, soon after the sale, (in'a week,) demanded 
possession of the Ferry— the defendant refiised to give it up. 
The gross income of th^ Perry was proved to be $800 per 
annum. The defendant was in possession, at the trial. The 
plaintiff's writ.wa« issued the 28th of February, 1849. 

The Circuit Judge thought the Sheriff could not legally 
seize and sell the Ferry ; that therefore the plaintiff was enti- 
tled to recover.^ He thought, however, and ao tpid the jury^ 
that he could only recover damages to the issuing of bis writ^ 
twenty-one days. 

The jury found a sum greatly beyond such damage. 

m 

The defendant appealed and moved the Court of Appeals 
for a newtrial^- 

1. Because no damages were proved for plaintiff. ; 

2. Because the jury found damages to an excessive amount, 
and contrary to the proof. 

3. Because the verdict vios contrary to law and evidience. 

T. Thompson, for the motion, said, there was a rule, and 
the jury were bound to follow it in assessing damages. Cited 
Hambledon v. Verre, 2 Saund. 169; 1 Ld. Raymond, 329 j 
Baker v. Ba^k, 2 Ld. Raymond. 1382 ; Duncan v; Markley^ 
Harp. 276 ; Hopkins v. Myers, tlaiYp. 66 ; Bt/an v. Bdldricki 
3 M'C. 498 ; kic/iardson v. D^kes, 4' M'C. 156. As to the 
Ferry, cited 3 Kent Com. 458; 9 Stat. 349, sec. 10 ; 419, sec. 
14 ; 488, sec. 23 ; 528, sec 15, and 607, sec. 2, and 11 Stat. 
369, sect. 13; Ohio Rep. 322. Ford y. Godbold, 2 Strob, 
109 ; Skinner, v. Stoxise, 4 Missour. Rep. 93, and 7 Iredell, 5. 

M^ Cowan, contra, said the levy and sale of the sheriff con- 
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Columbia, veyed no title to the defendant. That the chartered privilege 
May, 1850. of a Ferry was a franchise, not necessarily connected with 
' ' the land on either side ; Peter v. Kendall^ 6 B. <fc C. 703; 5 
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Comyn's Dig. Piscary : M' Gowan v. Stark, 1 N. & M*c 387 ; 
Smith, Goiirdon v. Davis jarid Lehre, 1 Bail. 4t)9 .; Morse v. Garner , 
I Strob. 514 ; Stark v. MiUer, 3' Miss. 470. To levy was to 
take actual possession. Hagerty v. Wilder, 16 John. Rep. 
288 ; Handp v. Dobbin, 1^ Johq. Rep. 220; and that the plain- 
tiff was .entitled to damages, not only to the issuing of the 
writ, but to the time of the trial ; 10 Coke, 1 17 ; 4 Dallas, 
139 ; 1 Tread way, 103 ; Pepoon v. Clark, 1 Mill's C. R. 141. 

Curia, per Frost, J.— The jury tound for the plaintiff one- 
third of the gross income of the Ferry, from the time the cause 
of action accrued, to the trial. This is the full extent of the 
plaintiff's just claim. The only question- which it is neces* 
sary to decide is, whether, iri this action, the plaintiff can re- 
cover more than his share of the incon^ of the Ferry, which 
' the defendant received before the commencement of the suit. 

1 Mill's C. R.in Pepoon V. Clark, which was an action of ravishment of 
ward, to establish the freedom of a slave, by the verdict, hire 
was allowed to the time of trial. Johnson, J., delivering the 
opinion of the court, says, " whenever the injury is in its na- 
ture continuous, there can be no question that the party injured 
is entitled to recover for all damageife previousto the trial. If 
it were otherwise, for injuries of this character the action must 
be brought for every hour of its continuance ; or the remedy 
would not be adequate, and thus create that multiplicity of 
actions which the' law so much abhors.'* This rule governs 
other forms, of action. In trespass to try title, in trover, in 
assumpsit on interest-bearing demands, damages are recov- 
ered to the time of trial. A different rule might be adopted, 
butit wolild be arbitrary. The only difference would be that 
if damages, after the commencement of the action, cannot be 
recovered, a second suit would be necessary ; but if they are 
allowed to the time of trial, a complete remedy is afforded by 
the judgment for all the previous injury which the plaintiff 

Harper, 276. had sustained. The case of Duncan ads. Markley is not iii 
conflict with Pepoon v\ Clarke. There the defendant put a 
dam across a navigable creek ; which was a public nuisance. 
In consequence, the plaintiff sustained some special injuries 
to his mill, for which the action was brought. Evidence was 
admitted of such injuries after the commencement of the 
suit. A new trial was granted, because there was no neces- 
sary connexion between the injuries sustained before and after 
the action was brought. For the public nuisance, which wa$ 
continued, the plaintiff had no action, but only for any par- 
ticular injury he had suffered. 

By the Act of 1827 every charter Of a bridge, terry or turn- 



APPEALS AT LAW. 



29 



— -""v"'  
The State 

v. 
Steuart. 

P. L. 96. 



pike road shall be in fee simple, and shall be held by the Columbt^ 
grantees, as real estate. The plaintiff is tenant in common J^^^* ^^^' 
with the defendant, of the Ferry. By tfie Statute 4 Ann, c. 
16, actions of account may be maintained by one tenant in 
common against the others, as bailiff, for re^ceiving more than 
comes to his ghare and proportion. In a writ of account, the 
first jadgment is, qut>d computet ; and on such account ^11 
articles of account, though incurred since the writ, shall be _ , . 
included, and the whole brought down to the time when the BiandfsBurx. 
auditors make an end of the account. By the Statute of 385. 
Gloucester, damages are given rn real actions, oti a Writ of 6Ed. i. 
eiitry to recover the specific lands. The Statute gives dama- 
ges generally, without saying till that time ; yet the construc- 
tion on it has been, that they shall compute all the damages 2 Gainst, 
which have arisen pendente lite. W here a man is accounta- ' 

ble for money or goods, case lies against him, or account, at Com. Dig. ; 
his election. Action M. 4. 

. The motion i^ dismissed. 

Evans, Wardlaw, and Withers, JJ. concurred. 

Motion refwsed. 



The State^ ex. rel. James Biggersy v. William Steuart. 

The writ of Certioran^ to remove the record from an mferior junsdiction,^ is de- 
signed to correct errors of law, and not errors of &cfc. . It-is not a Substitute for 
anappeaU 

A tenant who,- after jthe expiration of the first year, continued to hold over, with* 
out any new contract, except that implied bylaw, even into a second year, and 
refused to giye his note^ (as he had done for the rent of the first year,) or to 
pay rent — ^was held not to 6e entitled to the usual notice to quit. 

If a tenant, eithef by acts or declarations, disayowhis tenancy, he is not entitled 
to notice to quit. 

It is proper to submit to the jury to determine whether the declarations of a te 
nant amount to A renunciation of the tenancy. 

The record of the finding of a Court of Magistrates and freeholdens, assembled 
under the^Acts of 1812 and tSl7, ^ shall be final and conclusive to the parties, 
in respect to the facts to be decided by it.'' 

Before Evans, J. at Yorky Spring Term, 1850. 

This was an applioation for a writ of Certiorari to correct 
the errors of a court of magistrates and freeholders, assem- 
bled under the Acts of 1812 and 1817 ; cause was shown 
from which the following facts appeared — that for the year 
1848, James BiggeiiS| th^ landlord, rented to William Steuart 
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CoujMBiA, a platttation, at the rent of $40. For this a sealed note was 

May, ^o^Q- given, expressing on the face of it, that it was for rent. — 

^ 'Steuart continued tp occupy the premises for the year 1849, 

Thestate ^^^^ ^^p ^^ ^|^^ ^^^ March, 18$0, without any new contract, ex- 

Steuart. cept that Jmpljed bylaw. On the day last mentioned he 
was summoned to show cause why he should not.be dispos- 
sessed and the premises restored to the landlord. The cause 
shown were 1st, that he was, not a tenant; 2nd, that he was 
a tenani from year to year ; 3rd, that l^e was tenant at will, 
and if either .of the two last, he was entitled to notice, which 
had not been given, ^he fact of tenancy was established 
by the note above mentioned. The question discussed be- 
fore the Court below, was whether the tenant was entitled to 
nptice. In the course of the trial, one Latta was examined 
by Steuarl's counsel to prove certain admissions of Biggersr, 
made in acpuversation between them on the day of the trial, 
in which Biggers said that Steuarl had refused to give a note 
or to pay rent for this year. The magistrate, Moore, charged 
the jury that Steuart was entitled to three months' notice. It 
was objected by BiggeriS' counsel that the decision of the 
Court below was final and conclusive by the letter of the Acts 
abov^ referred to. 

The Circuit Judge thought there was no doubt about the 
legal principles involved. 1st. That the Court does posssss 
the power, by Certiorari, to correct the errors in law of in- 
ferior tribunals, in a case within their jurisdiction. 

2nd. That under our decisions, where a tenant holds over 
without the assent of the landlord, after the expiration of the 
express contract, he was a tenant from year to yedr, and as 
such, entitled to three months^ notice to quit. 

3d. But if the tenant disavow his tenancy, then he is not 
entitled to notice.  That there are some exceptions to this, 
but a refusal to pay rent to the landlord himself is not one 
of them. Bnt fPr the fact that Biggers had said, in thecoii- 
versatioii above mentioned, that Steuart had refused to give 
liis note or to J5ay rent ^or this year, that he should have order- 
ed the writ. It was insisted that the jury below had decided 
the case on the ground that Steuart, by law, was not entitled 
to notice. That if so, they decided wrong. But that as they 
might have found for the landlord on the fact that the tenant 
had disavowed his tenancy, he refused tlie writ. His Honor 
had no means of knowing on what ground they decided, and 
said he could not assume they had decided on the legal 
ground against the charge of the magistrate, and against 
what, seems to be the settled law of the land, and especially 
as this was made a point in the case and argued to the jury. 

GROUNDS OP APPEAL. 

1st. Because his Honor ^red in holding thatthe testimony 
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'©f Latta, if passed on by ihejury^ was a fact which went to ^^^'^"^^^i 
show that the tenaat had disavowed his tenancy, and if so, J^' ^ \ 
that no notice was necessary. Th'^sta 

2nd. Because, e^en supposing that the verdict of the jury f^ ^ 
had been ret^ered on Latta's testimony, yet his testimony did Steuart 
not establish such an act of disavowal as dispensed with no- 
tice. 

3rd. Because it is manifest, from the whole history of the 
case, that the verdict of the jury was rendered on the ground 
that under the Act of 1817, no notice. was necessary. 

4th. Because, as the ground chiefty relied on upon the tri- 
al before the magistrates and freehoideis* was, that notice was 
not necessary, it might havQ been well assumed that the ver- 
dict of the jury was rendered solely on this ground, and that 
therefore, the motion of defendant ought to have been grant- 
ed, to correct the error of law committed. . 
. 5th. Because it is manifest, from ttie charge of the presir 
dJTig magistrate, to tlie jury^ that the ^questions of fact as to 
notice and disavowal were not relied on upon the trial, and 
that the verdict of the jury could not have been rendered on 
the question of fact. 

6th.. Because, even supposing the testimony of Latta had 
been submitted to the jury as a . question of fact, yet it 
did not, in law, establish a disavowal, and therefore, the mo- 
tion made for the defendant should have been granted. 

7th. Because his Honor erred in holding, that by the Act 
of 181?, the finding of tlie jury was conclusive on the ques- 
tions of fact. 

WitAerspoon, for the motion. 
Williams and Beattie, contra. 

Curia, per Frost, J.— The appellant's case, as the facts 
may be collected frorn the affidavits and the statements of 
counsel, is, that Biggers rented a piece of land to Ste^iart for 
the year 1848, at a rent of forty dollars, for which Steuart 
gave his note. Steuart continued to occupy the premise? un- 
til March, 1850, when Biggers having demanded from Steu- 
art a note for the year's rent, Sieuart '^refused to give a note 
or to pay for rent this year." On this evidence, the court of 
magistrates and freeholders, proceeding under the Acts for 
such cases provided, ordered that Steuart should restore to 
his landlord possession of the demised premises. It is to re- 
dress the suppcised illegality of this orJei- that the writ of 
Cer/ierari has been applied for.. 

In the case of The Slate v. Swift and PrioleaUy this writ ;Hill,3G0. 
is said to be a common law remedy to correct the errors of 
law in inferior jurisdictions. It is not a substitute for an ap- 
peal ; its office is not to correct errors in fact, but in law. It 
might be sufficient to remark, that no illegality or usurpation 
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ConTMBiA. of authority is apparent ift th 
May, 1850. ^hj^h has been made ; and it ii 



the proceeding or in ^e order 

is not the proper function of a 

Y writ of Certiorari to remove th« record from an inferior ju- 

The State yigdjction into this Court for consideration whether a new 

Steuart trial should be granted on the evidence. By the Acts under 

. which the magistrates and freeholders were empowered to 

proceed, it is provided that the record of the finding by the 

magistrates and freeholders "shall be final and conclusive to 

the parties in respect to the facts to be decided by it." - 

That the tenancy is^leterminedj is one of the principal 
facts to be found by the record, as necessary to warrant an 
order for the restitution of possession to the landlord. The 
Exec'rs. God- finding of this fact by the record, is conformable to law atjd 
Co 2 Riciu ^^ evidence^ Steuart was a tenant from year to year. The 
346. tenancy, it was acknowledged, could only have been 
determined at the end of the current year, by due notice from 
the party, desiring to determine it, to^ the other party. But 
notice is unnecessstry to either party who denies the tenancy. 
If tenant for a term of years attorns to a stranger pr pays 
rent, or surrenders possession of tlid premises to an adversary 
claimant, he thereby disavows tenancy to the landlord, under 
whom he entered, and ejectment may be brought against him 
without notice. Ejectment, without notice, will also lie against 
Com. Land, a tenant from year to year who disclaims his tenancy by acts 
and Ten. 299. or declarations. In Dde,dem. Williams v. Pasquali^ Ld. 
Kenyon says, notice to ijuit is only necessary when a tenan- 
cy is admitted on both sides; and if a defendant denies the 
1 Mees. and tenancy, there can be no necessity for notice to end that 
GreT^v Ta^^ which he says has no existence. It has been held, that a 
^ton. *^^ mere refusal to pay rent is not a disclaimer. That maybe 
so. Such refusal may not be inconsistent with an acknow- 
ledgement of teirancy. The rent may not be due, or the 
amount disputed. Payment may be refused because the land- 
lord has not complied with the terms of the demise; and |br 
the purpose of coercing his compliance. But if the refusal 
imports the denial of liabiltty to payment, that is a denial of 
the tenancy. The tenant must then maintain the possession 
adversely to his landlord, either in his own right or in the 
39 En?. C. L. right of another person. Iii Williams v. Jeffers^ it was de- 
li. 139. cided to have been properly submitted- to the jury to deter- 
mine whether the declaration of the tenant amounted to a 
renunciation of the tenaricy. The finding of the magistrates 
and freeholders may well be sustained on this ground, though 
contrary to the la)v propounded by the magistrates at the trial. 
• The motion is dismissed. 

EvANs, Wardlaw and Withers, JJ. concurred. 
Motion refxised. 
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Stephen L. Arnold v. James W, Frazier. 

Debt on a judgment rendered in Georgia. The proceeding in the Georgia Court 
had been commenced by attachment, but the defendant had appeared and filed 
his pleas to the plaintiff's action : Heldf That the appearance and pleading 
turned the proceeding in rem into a proceeding in personam. 

In debt on a judgment rendered in an inferior Court of Greorgia, the clerk's certi- 
ficate of the exemplification, offered in evidence, was authenticated by five 
persons, who styled themselyes Presiding Justices of the Inferior Court: 
Heldj that the authentification was sufficient 

Before O'Neall, J., at Abbevilh^ Fall Term, 1849. 

This was an action of debt on a judgment in Georgia. It 
had been recovered in attachment; but the defendant had 
appeared and pleaded to the same : thus turning the proceed- 
ing in rem into a proceeding in personam. 

The exemplification offered in evidence was certified by 
all the Justices of the County Court; and, in addition thereto, 
had the certificate, as was stated at the bar, of the Presiding 
Justice, given separately. Whether the certificate by the 
Justices was secured by wafers, or not, no such objection was 
brought to the notice of the Coiirt. If it had been, his Honor 
says, " I should not have sustained it." The exemplification 
was received in evidence. 

The defendant made no defence beyond that arising out of 
the ground that the recovery was in attachment, and could 
not have any effect out of Georgia. That, his Honor 
thought, was answered by the defendant's appearance and 
plea. The plaintiff had a verdict. The defendant appealed, 
on the following grounds: — 

1. Because His Honor, the Circuit Judge, held, that the 
exemplification of judgment offered in evidence was suffici- 
ently certified, and admitted the same to prove the existence 
of such record in Georgia. 

2. Because the certificate of the supposed Justices was 
made on a paper attached by wafers to the exemplification, 
and did not seem to be a part thereof. 

3. Because his Honor held that an exemplification of a 
judgment founded on a foreign attachment, in Georgia, was 
sufficient evidence of the debt by record. 

T. Thompson, for the motion. 
]UP Gowan, contra. 

Curia, per Evans, J. — By the Act of Congress, ^* the 

records and judicial proceedings of the Courts qT any State 

shall be proved and admitted in any other Court within the 

United States, by the attestation of the clerk and tte seal of 

3 



CoLtTMSrA, 

May, 18d0. 



Arnold 

V, 

Fra2ier. 
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Columbia, the Court annexed, if there be a seal, together with a certifi- 
May, 1850. q^^q ^f ^^^ Judge, Chief Justice, or Presiding Magistrate^ 
"^ "^ ' as the case may be, that the attestation is in due form.^' The 
Arnold evidence offered in this case was a certificate of fiv^ persons, 
FraEier. Styling themselves Presiding Justices of the Inferior Court of 
Elbert County, where the judgment was rendered ; and the 
question i^, wiiether this certificate is in accordance with the 
Act of Congress. By reference to the Laws of Georgia, it 
appears that inferior Courts are to be held twice a year in 
Prince's Dig. each couhiy, by the Justices of the said Court, or a majority 
180, 910. ^f them ; that the Justices of the Inferior Courts are elected 
by the people every four years, and until successors are 
elected and qualified ; and, in all cases brought in the Supe- 
rior Courts, where either of the Judges thereof shall be a 
party, or interested therein, it shall be the duly of three or 
more of the Justices of the Inferior Court to preside at the 
same. By these Acts, I do not perceive that any provision is 
made for the appointment of any person who comes within 
the words of the Act of Congress, " Judge, Chief Justice, or 
Presiding Magistrate." All in rank seem to be on an 
equality, and all would seeni to be what they style them- 
selves in the certificate. Presiding Justices of the Court. It 
is manifest the Act of Congress was framed in reference to a 
judicial organization which does not prevail in all the States. 
The Act would seem to contemplate a Court where there 
was but one Judge, or a Court of several, with a head, 
designated as Chief Justice or Presiding Magistrate. Our 
own organization cannot be brought literally within this 
description, and great difficulties were encountered in the 
3 Bibb. 369. case of Stephenson v. Bannester, in giving in evidence a 
record of this State in the Courts of Kentucky. Indeed, it 
would seem, according to that case, that no such certificate 
could be given by any Judge of this State as could be 
received in evidence under the Act of Congress, But I sup- 
pose this literal interpretation has not been generally given ; 
for, although we have no Judge of any particular district, or 
Chief Justice, or Presiding Magistrate, we are daily in the 
habit of giving certificates, as a Presiding Judge, in turn, of 
the Court, for the district where the judgment is rendered. 

The Act of Congress was intended to designate the man- 
ner in which the records and judicial proceedings of one 
State should be evidence iri another; and, as the organization 
of the Courts in some of the States is different from that 
contemplated by the Act, it must receive such liberal con- 
struction as will be conformable to the manifest intention. 
By the Laws of Georgia, there is no one answering the 
description of Judge, Chief Justice, or Presiding Magistrate 
of the Inferior Courts : so far as I can discover, they preside 
in the Couit on a footing of perfect equality. It is more than 
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likely, that, whilst the Court is in session, there may be, for Columbia, 
convenience and the facilitating of business, some head ^ ^^ is^o.^ 
through whom the judgments of the Courts are pronounced,^ T^ ~ 
but the law has made no provision for the appointment of ™^ 
any such officer, and, as only a majority is required to be Fmzier. 
present, such head may be constantly fluctuating, or may 
have no existence beyond the temporary occasion for which 
he was appointed. He cannot be designated as either the 
Judge, Chief Justice, or presiding Magistrate of the Court. 
There was, then, no alternative, but that the certificate should 
be signed by all, styling themselves Presiding Magistrates, as 
by law they really were. And this Court is of opinion that 
was a compliance with the Act of Congress. 

The other question involved in the case is, as to the eflfect 
of the judgment rendered in Georgia. The proceedings in 
the case were commenced by what is usually called a foreign 
attachment. It is now well understood that an attachment 
is a proceeding in rem, by which the defendant is not bound, 
except as to the property attached. To mBtke a judgment 
conclusive between the parties, the Court must have jurisdic- Miller v. Mil- 
tion of the person of the defendant, which can only be byl«^»i^^l-^9; 
service of propess on him, or some other notice. By the 4^*3* * 
Laws of Georgia, the property attached may be restored prince*sDiff 
to the defendant on his giving security in double the debt or 34,43. 
demand, or the defendant may file his defence to the action 
as if the property attached had been replevied. By an Act 
passed in 1836, "Judgments in Attachment shall bind no Prmce'sDig. 
other property than that attached, nor shall the person or 42. 
property of the defendant, other than that attached, be liable, 
unless the defendant shall come in terms £>( law^ and be 
made a paity to such attachment." In this case, the defend- 
ant did appear by attorney, and filed his pleas to the plaintiflPs Pawley v. Ex- 
action. It seems to have been held, in New York, that ecutorsof Bird, 
where the garnishee, under the provision of an Act of the ^^ •^^^'^^ ^07. 
Laws of Connecticut, where the attachment issued, pleaded 
to the action, that did not convert the action into a pro- 
ceeding in personam. The reason why, in attachment, the 
defendant is not personally bound is, that he has had no 
notice of the action, and no opportunity of making his 
defence. But if, as this defendant did, he voluntarily canae 
in and made his defence on the merits of the case, the action 
ceases to be in rem^ and becomes an action in personam,. 
Such seems to have been the understanding of the Georgia 
Court, for both the judgment and executiori are as if the 
action had been in personam. This Court is of opinion 
that the decision of the Circuit Court was right on all tUe 
points made in the case, and the appeal is dismissed. 

Wardlaw, Frost and Withers, JJ. concurred. 

Motion refused. 
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CoLUMBu, Peter M, Clinton v. Arthur McKenzie. 

May, 1850. 
^ V '^ The rules which apply in the examination of a witness, in a great degreCj govern 
Clinton the admission of evidence on the issue. The plaintiff, or actor in the issue,' 

^ j-^' . mast, in the first instance, produce his whole evidence in support of his case ; 

the defendant must then produce all his evidence ; and the plaintiff, in reply, is 
restricted to such evidence as may go to destroy the case made by the defend- 
ant. But these, like other rules for the conduct of the trial of the cause, must 
be controlled in their application by the discretion of the Judge, so as that they 
do not operate surprise or injustice. 



Before Wardlaw, J., at York, November^ 1849. 

Case for or)erJlowing plaintiff^ s land, by erecting a dam 
across Beaver Creek, in defendants land. 

Plea 1. The general issue. 2. Parol license granted by 
Joseph Edwin M'Kenzie, vendor of the plaintiff, when he 
was owner of the land now overflowed. 

Joseph McKenzie (father of the defendant Arthur, of 
Joseph Edwin, and of Robert, James M. and David U. 
McKenzie) was, for thirty and more years, prior to 1837, 
seized and possessed of lands on both sides of Beaver Creek, 
above and below a mill seat, as his father had been. In 
1806, and before, there were, at the mill seat, a dam and cot- 
ton gin, which remained in use until about 1836, when the 
house was washed away. Afterwards the old dam was 
insufficient to hold water, and gradually decayed ; but parts 
of it are still standing. 

In 1837, Joseph McKenzie gave and conveyed to his son, 
Joseph Edwin, the land east of the creek, down to a line 
which is about two hundred yards above the dam, except 
seven acres in a bend of the creek above that line. And, 
about the same time, he gave and conveyed to his son Arthur 
the land west of the creek, and that which is east of the 
creek and below the mill seat, reserving a parcel of eleven 
acres, which was east of the creek and below Joseph Edwin's 
line, and which included the site of the gin house, the yard 
attached to it, and much of the pond. At the survey, the 
father said to his sons that he reserved the sea^ for himself, 
that he intended to raise the dam, and they knew that the 
water would cover more land than it had done, all of which 
he reserved to himself. No reservation of any right in the 
lands conveyed by him was, however, made. The father 
died after he had made some preparations towards erecting a 
new gin house at the seat. 

In May, 1842, the heirs of Joseph McKenzie conveyed the 
seven acres above mentioned to Joseph Edwin, and the 
parcel of eleven acres above mentioned to Arthur. In 1843 
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Arthur, the defendant, re-built the dam, and erected a house Cohimbu, 
with machinery for ginning cotton and threshing wheat. ^^^™^ 
The dam, at one end, was on the exact foundation of the old ~^ ' 
dam, and it was not much, if at all, higher than the old one. ^ ^^*^^ 
About one and a half acres of low ground, on the lauds McKenzie. 
which had been conveyed to Joseph Edwin, was overflowed, 
and a spring thereon was flooded. In May, 1847, Joseph 
Edwin, having removed from the State, conveyed by attorney 
to the plaintiff, without reservation, all the lands conveyed to 
him as above. The plaintiff soon afterwards required the 
defendant to let the water off, and, after the defendant's refu- 
sal, and some unsuccessful attempts made by the plaintiff to 
cultivate the land, which was liable to overflow, this action 
was brought. 

Besides what is above mentioned, there was testimony on 
the part of the defendant that Joseph Edwin was present at 
the rebuilding of the house and dam, and assisted in hauling 
logs for the machinery, knowing of the use they were to be 
put to ; that whilst he continued owner of the land afterwards, 
his cotton was ginned and wheat threshed for toll, by the 
defendant ; that, at the rebuilding, Robert McKenzie said to 
Arthur, in the presence of Joseph Edwin, "If you cover any 
of my land, Fll make you pull your dam down,'' and Joseph 
Edwin said nothing, but smiled ; that, at the rebuilding, a 
witness said to Joseph Edwin, "He will put his water on 
you, won't he?" To which Joseph Edwin replied, "I don't 
care ; he may raise it as high as he pleases ; it will not 
injure me ; it will do me as much good as him." That, after 
the machinery was in operation, and whilst Joseph Edwin 
was owner of the plaintiff's land, he said to witnesses, at 
various times, thai " he did not object to the overflow ; that 
he never intended to interrupt Arthur about it." And to Da- 
vid U. McKenzie he said that "he would not interrupt 
Arthur, for it was arranged between us all (the brothers) that 
Arthur should have the machine tract." 

Mr. Adams, a witness for plaintiff, testified that he had 
suggested to the defendant the propriety of securing the right 
to overflow; and defendant answered, "It will never trouble 
me." Since the commencement of this suit, witness re- 
minded defendant of this, and told him it would have been 
well if he had secured the matter before his broihei sold. 
Defendant answered, "I did'nt think he was going to do it." 

A witness of the defendant testified that plaintiff had said 
" I was watching for a chance, and was glad to get hold of 
the defendant ; I bought the land for the express purpose." 
To contradict this imputation of spiteful motives in the pur- 
chase, Dr. Hunter, who was present at the making of the 
bargain between the plaintiff and the attorney of Joseph Ed- 
win, was permitted to testify, that the attorney, by the sale, 
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Columbia, relieved himself and some friend from some difficulty, a sure- 

May, 1850. tyship, Or the like; and that the plaintiff had, at the bargain, 

r" '(when Arthur's desire to buy up to high-water mark was 

^*°^°" mentioned,) said to the attorney : " Well, let Arthur have all ; 

McKenzie. but, if he is to have to high-water mark, I would not give 

ten pence for the land : I don't want it if the dam is to 

stand." The declarations of the attorney and those of the 

plaintiff, as to the right of overflow, and as to everything but 

the bargaining, (of which the above mentioned declarations 

were res gestcBy) were carefully excluded. 

In reply, besides Dr. Hunter's testimony, above mentioned, 
the plaintiff adduced only the testimony of Jefferson Clinton, 
which was as follows : 

" In 1845, whilst Joseph Edwin was owner of the land, he 
and I were at the spring. He said that Arthur and he had 
said nothing about putting up the dam: he had thought it 
would not injure him much, but found he was mistaken. He 
had thought Arthur would gin and thresh his crops for 
nothing, but Arthur had not done so, and he was a mind to 
pull the dam down. He spoke of the spring ruined and corn 
lost in that dry year ; then said, " he shall not keep it up ; I 
will be obliged to sell and go, if I can." 

The defendant, in closing his testimony in defence, re- 
marked that the deposition of Joseph Edwin McKenzie was 
in Court, and plaintiff, if he chose, might introduce it. The 
defendant's right to reply in evidence upon the matter of his 
special plea having been mentioned, he was warned that in 
the exercise of that right he would be held strictly to a reply. 
The plaintiff did not offer the deposition of Joseph Edwm. 
The defendant wished to introduce it as his roply. He com- 
menced to read it, and plaintiff objected that it was not in 
reply. Having examined it, the Circuit Judge decided that 
it was not in reply to anything said either by Dr. Hunter or 
Jefferson Clinton, the only witnesses the plaintiff had adduced 
smce the defence was closed ; and so it was not read. 

His Honor held that a parol license to overflow, given by 
the owner of the land overflowed, was (so long as the erec- 
tions stood, upon which, under the license, money was 
expended) sufficient to bar the said owner and those claimirig 
under him of recovery of damages for the overflowing. 

He submitted it to the jury to decide whether license had 
been given by Joseph Edwin McKenzie, as the defendant 
alleged, being himself of opinion that the fact of license had 
been established. 

In answer to a question on the subject, he said that less 
than $12 24 would not carry costs, as no right of property 
was in any way set forth in the record, or involved in the 
issues. The license, in his opinion, constituting not an ease- 
ment, but only an exemption from liability for damages. 
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The defendant's counsel urged upon the jury that the Columbia, 
recovery of any, the smaJlest sum, by the plaintiff, would ^y* ^ ^^' 
establish that the defendant had done the injury complained^ ~'^ 
of, and be conclusive of the matters now involved in all ^^^^ 
future actions, which the plaintiff might bring for a continua- McKenzle. 
tion of the same injury. His Honor assented to this, as a 
remark suggestive oi caution, and not of itself calculated to 
throw any light upon the questions of fact which were to be 
decided by the jury. 

The jury found for the plaintiff $5 00. 

The defendant appealed, and moved the Court of Appeals 
for a new trial, on the following grounds, viz : 

1. Because the defendant was, and still is, protected by 
law in overflowing the plaintiff's land, under a parol license 
from Joseph Edwin McKenzie, the vendor of the plaintiff, 
which license was fully and clearly proved by several wit- 
nesses on the part of plaintiff and defendant, whose testimony 
was uncontradicted ; and numerous unequivocal acts of the 
said Joseph Edwin McKenzie, which clearly showed the 
defendant had expended large sums of money in making 
dundry valuable improvements under the said license. 

2. Because the verdict is not only without evidence, but 
directly contrary to the evidence, and against the charge of 
his Honor, and must have been given under some clear mis- 
take, or some other consideration than that of the evidence 
in the cause. 

3. Because the Court erred in permitting Dr. J. B. Hunter, 
a witness for the plaintiff, in reply, to give evidence of the 
declarations said to have been made by Joseph G. McKenzie, 
the attorney in fact of Joseph Edwin McKenzie, and of the 
plaintiff himself, which, it is submitted, was error, as defend- 
ant was not present. 

4. Because the Court permitted the plaintiff to prove the 
declarations of Joseph Edwin McKenzie, the vendor of the 
plaintiff, as proved by Jefferson Clinton, to prove that Joseph 
Edwin McKenzie had not in fact given license, under which 
the defendant claimed the right to overlBiow the plaintiff's 
land, when the said Joseph Edwin McKenzie had sold and 
conveyed the premises, by a deed, with general warranties. 

5. Because the Court erred in not permitting the defendant 
to reply in evidence on his plea of license, which he had 
specially pleaded. 

6. Because the Court should have permitted the defend- 
ant's counsel to read the deposition of Joseph Edwin 
Mcfilenzie, and other evidence in reply, on the plea of license, 
as they understood his Honor when they stopped giving tes- 
timony on that point, that, if they desired so to do, they 
could give it in reply ; this they did understand, and but for 
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Columbia, that impression or understanding, they would have given that 

May, 1850. evidence before they closed, as was then stated to his Honor 

^ ^and urged to the Court; and still his Honor sustained an 

Clinton objection of plaintiff's counsel, and rejected the testinaony 

McKenzie. then offered by defendant ; the want of which testimony was 

much relied on in argument by the plaintiff's counsel. 

7. Because his Honor charged the Jury, that in this action 
it required $12 24 to carry costs ; whereas he should have 
charged them that any sum "above four dollars" would carry 
costs. The Jury found five dollars, thereby intending that 
each party should pay his own costs. 

8. Because there was no damage proved. 

9. Because his Honor did ' not instruct the Jury as to the 
legal effect of their finding a verdict for a sum less than 
would carry costs, though it was urged by defendant's coun- 
sel that a verdict for one cent would have the effect of 
destroying the defendant's right to keep up hi« dam for the 
purpose of propelling his machinery; and, for the want of 
that instruction, it is believed that the jury erroneously sup- 
posed that by giving a verdict for $5, the costs would be 
divided, and the defendant permitted to keep up his dam as 
it now stands. 

lb. Because the finding is contrary to 'aw and evidence, 
and the charge of his Honor. 

J. D. Witherspoon ^ A. W. Thomson, for the motion. 
6r. W. Williams, contm. 

Curia, per Frost, J. — It is not necessary for the decision 
of the motion for a new trial to consider the question, which 
has been principally urged in the argument, whether the 
parol license, which the defendant alleges was given to hio), 
by Joseph Edwin McKenzie, before the construction of his 
mill dam, to overflow the land of Joseph, was irrevocable and 
a bar to an action by Joseph and all persons claiming under 
him, for any damage which may be sustained by such over- 
flow, so long as the mill erected by the defendant may stand, 
and be used. On the trial, the Jury were instructed on this 
question, as the defendant affirms the law to be. If the 
instruction were confirmed by the judgment of this Court, the 
defendant would derive no advantage on a second trial which 
he had not on the first. 

The defendant was allowed to reply, in evidence, on his 
special plea of license. When the plaintiff had rested his case, 
the defendant produced his evidence, in chief, to support the 
plea of license. This consisted of the acts of Joseph E. McKen- 
zie, from which his license to the defendant to erect the mill- 
dam might be inferred, and of the declarations of Joseph E. 
McKenzie to several persons, affirming or implying such 
license. The plaintiff gave in evidence the declarations of 
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Joseph E. McKenzie to Jeflferson Clinton, negativing the Colubwia, 
grant of the license. The defendant then offered, in reply, •'» ^S^- 
the deposition of Joseph E. McKenzie, to the effect that he p" ^ 
had permitted and consented to the overflow of his land ^^^^^ 
by the defendant's noill-dam. The Circuit Judge held that McKenzie. 
the deposition of Joseph E. McKenzie was not properly evi- 
dence in reply, and excluded it. 

The rejection of this evidence has been strenuously urged 
as a ground for a new trial, and requires a consideration of 
the rules and practice which govern the admission of evi- 
dence on the trial of a cause. 

The rules by which the examination of a witness is con- 
ducted, govern, to a great degree, the admission of evidence 
on the issue. In the cases which will be cited, and in most 
of those in which the question is made, it will be seen that 
the admissibility of evidence in reply, is decided by analogy 
to the practice in the examination of a witness ; and the 
same test which is applied to determine whether a question 
put to the witness is proper, in reply, decides whether evi- 
dence offered is proper, in reply. The plaintiff, or actor in 
the i$sue, in the examination of his witness, is required to 
elicit and disclose everything material to his case to which 
the witness can testify. If he omit to interrogate the witness 
as to any material fact, in the examination in chief, the 
question cannot be asked in reply without leave of the Court. 
When the defendant cross-examines the witness, he must 
exhaust the subject of his defence, whether the examination 
be directed to qualify, neutralize or discredit the testimony 
which the witness may have given on his examination in 
chief, or to lay the foundation of his defence in any new 
matter in the knowledge of the witness. The questions of 
the plaintiff, in reply, are strictly confined to the particulars 
of the witness's evidence in the cross-examination. 

In like manner the plaintiff must, in the first instance, pro- 
duce and disclose the entire evidence in support of his case ; 
the defendant next offets all his evidence in defence ; the 
plaintiff then replies, and is restricted in the evidence he may 
introduce, to a direct answer to the defendant's case. In 
Peters v. Oansequa, after the defendant had closed, the i Ptt C. C. 
plaintiffs offered to examine witnesses as to the custom spoken ^- ^'^• 
of by defendant's witnesses, in relation to the purchasing 
tea in China. By the Court, " In your opening, you examined 
witnesses on this subject, and, as nothing new in relation to 
it has been given in evidence, it would be improper in the 
plaintiffs again to examine witnesses respecting it." In 
Giles V. Hills, Best, C. J., stated the rule (in which Abbott, 13 ^"^3^ 
C. J., had expressed his concurrence) to be, never to allow a 
witness to be called back to get rid of any difficulty on the 
merits, or anything which went to the justice of the case ; he 
4 
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C«LUMBTi, allowed it to be done to get rid of objections which were 
May. 1860. jj^gj^e xhe justice of the case, and little more than mere mat- 

^ 7?^ ^ ter of form. In George v. Radford, which was an action for 

^^"^^^^ malicious arrest, the plaintiff's counsel had closed his case, 

McKen^e. and defendant's counsel had begun to address the Jury, when 

14 Eng. G. L. Tenterden, C. J., said he would nonsuit, on the ground that 
R- 1- there was no evidence of malice. The plaintiff's counsel 
wished to adduce further evidence ; but it was refused, the 
Chief Justice saying, " If you had more evidence, you should 
have adduced it before you closed your case. I can't receive 
it now. The rule has been relaxed very much, perhaps tx)o 

12 Eng. C.L.^^uch." Rex V. Stimpson was an indictment for stealing 
R. 197. peas from a granary. The prosecution rested on the fact of 
the peas being fouud in the house of the defendant. For the 
defendant, his daughter testified, that he had bought the peas 
from one Taylor. The attorney for the prosecution offered 
Taylor as a witness to prove that the prisoner did not buy 
the peas frotn him, but, on the contrary, that Taylor saw the 
defendant steal the peas, and assisted him in doing so. It 
was held by Garrow, B., that the prosecutor could only con- 
tradict the specific facts testified by the defendant's daughter; 
as, that Taylor did not sell the peas, or the like ; that, being 
a witness in reply, his testimony was only admissible so far 
as it might go to destroy the case set up by the defendant. 

.19 Eng. C. L.In Knapp v. Marshall, after the plaintiff had given evidence 
R. 350. of the it^ms of his account, and that the charges were rea- 
sonable; for the defendant, several surveyors were called, 
who stated that they had surveyed the work in 1831, and the 
amount of plaintiff's charges was £100 too high. The plain- 
tiff offered, in reply, a letter from the attorney of the defend- 
ant to the plaintiff, stating that the defendant had had a 
survey of the work, in 1829, j^nd the surveyor thought the 
charges £60 too high. It was objected that this evidence was 
not in reply. Tenterden, 0. J., held that if the plaintiff 
meant to rely on this letter, he should have produced it as 
part of his original case, and the evidence was rejected. 

This case presents an extreme, even if it be a proper appli- 
cation of the rule. But, with the other cases, it is cited to 
show the practice of the Courts in Westminster. The rule 
is most salutary, in its fitness to prevent trickery, and is 
necessary, in many cases, to prevent surprise and injustice. 
Witnesses can with difficulty be kept in attendance on the 
Court after they have given their testimony, and the defend- 
ant might be taken at great disadvantage if the plaintiff were 
permitted to return to his evidence in chief and renew the 
attack, after the defendant had closed his case and his wit- 
nesses had left the Court. This rule, like many others for 
the conduct of a trial, cannot, however, be rigorously and 
uniformly enforced. Much must, of necessity, be left to the 
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discretion of the Judge. Whenever evidence has been inad- CoLUMBUr 
vertently omitted, the uniform practice of our Courts is to,^^-"^^^ 
permit the party to supply the omission, unless it is apparent ' 
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V. 



that it will operate injustice to his adversary. 

The testimony of Joseph E. McKenzie, that he had given McKenzie. 
permission to the defendant to erect the dam, did not contra- 
dict the evidence of Jefferson Clinton that, on some occasion, 
McKenzie held the conversation with the witness which he 
related. The direct effect of McKenzie's testimony was not 
to destroy the case made by the plaintiff, but to strengthen 
the case made by the defendant. McKenzie had been exa- 
mined by the defendant, and his deposition should have been 
produced with the other evidence in chief. But the defend- 
ant declined to do so, though cautioned that, if not strictly in 
reply, it would be excluded. 

The other grounds of appeal may be briefly disposed of. 
When the defendant supported his claim to the license 
entirely by proof of the declarations of Joseph E. McKenzie, 
it was clearly competent for the plaintiff to offer declarations 
of McKenzie to the contrary ; and when the defendant, in 
order to reduce the plaintiff's damages, by showing a mali- 
cious design in his purchase of the land overflowed, gave 
evidence that the plaintiff had said, *^he was watching a 
chance, and was glad he had got hold of defendant — that he 
had bought the land for the express purpose" — the plaintiff 
could only reply to this charge of a malicious motive, by evi- 
dence of what passed at the treaty for the purchase. What 
the plaintiff was then proved to have said formed a part of 
the res gest(B, and is not liable to the suspicion of having 
been said to counteract any indiscreet expressions of ill wiu 
tawards the defendant, l^he evidence could not have had 
much effect ; but the question now only concerns its compe- 
tency. 

The grant of a mere license to flow the plaintiff's land ^ 

transferred no property. If it were claimed by defendant as 
an easement, his defence would entirely fail, because an 
easement can only be created by deed, or arise from prescrip- 
tion. The license could only operate as a remitter of dama- 
ges for an overflow of the plaintiff's land by the defendant. 
The plaintiff, then, is not entitled to costs on his verdict tor 
five dollars. 

The motion is dismissed. 

Evans, Wardlaw and Withers, J J., concurred. 
Motion refused. 
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John Hudgensj Sheriff, v. C. M. Kennedy. 

A Sheriff may maintain ituMUUus assumpsit against his predecessor, to recoTer 
fees illegally received by him, as " Sheriff/' on executions retained by him at 
the expiration of his term of office ; and in this action he is entitled to recover 
the whole amount of such fises. 

Before O'Neall, J., at Laurens^ Nov. Extra Term, 1849. 

In this case the plaintiflf brought an action for nioney had 
and received. The plaintiff, when this suit was brought, was 
sheriff of Laurens District. The defendant was his prede- ' 
cesser in office. -When his term expired, instead of turning 
over the executions in his office to his successor, as he was 
bound by law to do, he retained many of them in his hands, 
and weni on to make collections as if ho had still been sheriff. 
The plaintiff proved that the defendant had charged and col- 
lectea commissions as sheriff, after he had gone out of office, 
on executions, which he should have turned over to him, to 
the amount of $26 68, and had returned the executions sa- 
tisfied to the clerk's office, signing the return as late sheriff. 
Of this sum $6 46 was collected on executions, in cases in 
which the defendant, before going out of office, had paid the 
debts and interest to the plaintiffs. It appeared, in most of the 
cases, the plaintiffs had directed the defendant, on going out of 
office, to retain the executions in his hands. 

The defendant moved for a non-suit, on the grounds : 

Ist; That the executions had never been lodged in the 
sheriff's office after he, (the plaintiff,) had entered upon its 
duties. 

2d. That the action for money had and received, would not 
lie. 

3d. That the executions had, in some of the cases, been 
paid by the defendant before going out of office. 

4th. That the plaintiff could only recover 1-4 of the com- 
missions received by the defendant, inasmuch as the execu- 
tions were not, in fact, collected by the plaintiff. 

The Circuit Judge overruled the motion, and held, and so 
instructed the jury, 1st. That the action of indebitatus as- 
sumpsit, for money had and received, would lie to recover 
costs, to which the plaintiff was legally entitled, and which 
had been, in fact, received by the defendant. 2d. That the 
defendant could not successfully allege in his defence, that he 
had paid executions before going out of office, which he kept 
open afterwards, and under which he collected the debts and 
interest, and also charged and collected commissions, as 
sheriff, for so collecting and receiving the amounts of the said 
executions. 3d. That although the plaintiffs in execution 
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had the undoubted right to withdraw their J?. /a'*, from the Columbia, 
sheriff's office, and even to leave them in the defendant's ^*y» ^^^* 
hands, as their agent, yet that such course of proceeding 
could not give the defendant the right to collect, and charge 
fees, as sheriff, and whenever he did so, the plaintiff had the 
right to require the same to be paid to him. His HouQr did 
not, however, think the facts warranted any such assump- 
tion that the defendant was the mere agent of the plaintiffs in 
execution. It was a regular attempt to continue in office an 
ex-sheriff, against the right of the sheriff, and in plain viola- 
tion of law. 

The jury found a verdict for the planitiff. 

The defendant appealed and moved for a non-suit or new 
trial, on the grounds : 

1st. Because the plaintiff should have brought an action on 
the case, as assumpsit will not lie to recover damages for the 
supposed illegal detention of papers, by which the plaintiff was 
deprived of his fees of office. 

2d. Because the cases in which the plaintiff claimed fees 
had been paid off by the defendant before his term of office 
expired, and consequently the^. fa^s. were in law satisfied, 
and no fees could have been collected by the plaintiff on 
them. 

3d. Because if defendant did receive any fees or commis- 
sions improperly, he was responsible in an action to the per- 
sons from whom he received them, and not to the plaintiff in 
this action. 

4th. Because the plaintiff, never having rendered any ser- 
vices in those cases, and the same never having been entered 
in his office, was entitled to no fees in them, from any person. 

Far new trial, — 1. Because it was in proof that the de- 
fendant retained the^. fa^s. by the direction of the plaintiffs 
in the executions, and was therefore justifiable in so doing. 

2. Because the^./a'5. having been paid by the defendant 
whilst in office, they were satisfied in law, and the plaintiff 
could not have collected any fees on them. 

3. Because his Honor, the presiding Judge, erred in charg- 
ing the jury that the plaintiffs in the executions had no right 
to instruct the defendant to retain the^. fa^s, in his posses- 
sion after he went out of office. 

4. Because the plaintiff, never having rendered any servi- 
ces in those cases, was entitled to no fees in them, and can- 
not recover them from the defendant. 

6. Because the verdict was, in other respects, contrary to 
law and evidence. 

Young and &ullivan and Perry, for the motion. 
Thomson and Henderson, contra. 

Curia, per Wardlaw, J. — ^The plaintiff had exclusive 
right to the office of sheriff and its perquisites ; and the com- 
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CoLUMBu, missions which the defendant received were the regular and 

May, ^850' lawful fees of the office. The plaintiflF might have had an 
^ Traction on the case, and other remedies; but waiving the tort 

Richmond j^^ ^^y maintain indebitatus assumpsit, as has been done in 

Tongue. Other cases where the privity between the parties was not 

greater than exists here. In Arris v. Stukely^ an officer re- 

covered fees from an intruder, under an implication of contract 

raised by the law ; and the propriety of this is acknowledged 

6 Term, 681. j^ Boyter v. Dodsworthj where it was held that mere gratui- 
ties could not be recovered — not the known and accustomed 
1 Taunt 113. fees of office. la Lightly v. Clonston, the master of an ap- 
prentice recovered in indeb. assump, from a defendant who 
had seduced the apprentice, the wages earned by the appren- 

2 Ld Ra ^^^® while in the defendant's employ ; and in Laurine v. 
1316. ^ Dowdl, the money received from the sale of an intestate's 
effects, by a wrongful administrator, was, in a like action, 
recovered by the rightful administrator. 

Some of the grounds of appeal are answered by the report. 
The defendant urges that at most the plaintiff could, under 
the fee bill, have only one-fourth of the usual commissions, 
because payments were made to third persons, and not to the 
sheriff. But the defendant received full commissions, and re- 
ceived them as sheriff, or late sheriff; the action of the plain* 
ti£^ in effect, legalizes the receipt ; and considering what was 
received to have been received for the real sheriff, demands 
payment to him. We will not speculate as to the probabili- 
ties whether if the defendant had not received, the plaintiff 
would have had an opportunity of receiving these fees. The 
defendant has received them, and has no right to retain them ; 
suitors have paid them ; and the plaintiff must be put in the 
same condition as if they had been paid to the righful officer. 
The motion is dismissed. 

Evans, Frost and Withers, JJ. concurred. 

Motion refused. 



James B. Richmond v. John L. Yongue. 

After the marriag^e of defendant's daughter to plaintiff, defendant executed a 
deedj whereby he gave certain negroes to her sole and separate use for life, 
with remainder to her issue, and if she should die without issue, to himself; 
the deed was delivered to the daughter, but the husband was not present, nor 
was there any proof that he knew of the deed ; afterwards the negroes were 
sent by the defendant to the plaintiff. On the death of the daughter withou 
issue, defendant took the negroes back — held that the husband had no title to 
the negroes, other than that derived from the deed, and as the estate was ben- 
eficial to him, his assent might be presumed. And that the subsequent send- 
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ing of the negroes was not a &ctfirom which any intention to give absolutely Columbta, 
to the husband, could be inferred ; he was already entitled to the possession ^^y^ 18^0. 
of them, independent of the delivery. The donor had then no right in the ^ 
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negroes which he could transfer to the plaintiff by delivery. Hichmond 

V. 



Before Frost, J. at Fairfield, Extra Term, July, 1849. 

. The plaintiff brought this action of trover for three negroes, 
claimed as a gift by the defendant, whose daughter the plain- 
tiff had married. They were married the 8th January, 1846. 
About a month or six weeks after, a witness for the plaintiff 
saw the negroes going to the plaintiff's in a wagon of de- 
fendant's. They were taken away from the plaintiff's resi- 
dence on the night of the 26th February, 1848. The witness 
was asked if the plaintiff had not built negro houses, and sub- 
scribed to the Rail Road ; and the evidence was excluded, 
because these and similar acts, even if done in the confidence 
of an absolute gift of the slaves, proved only the plaintiff's 
impression, and not the fact of an unqualified gift, and his 
acts, no more than his declarations, can be evidence for him- 
self. Another witness detailed the seizure of the negroes in 
the night time, and the pursuit of them by himself and the 
plaintiff and others. They were overtaken on the road in the 
charge of Hr W. Yongue, defendant's son, and of Craig, his 
overseer. What was said by Richmond to Yongue, or by 
Yongue to Richmond, to affect the issue of a gift by defend- 
ant to plaintiff, was excluded, because such declarations, 
even if Yongue and Craig Were the defendant's agents to 
seize the negroes, were not admissable, as resgestce, to charge 
the defendant in the matter of the gift. 

The defendant offered in evidence, a deed of gift from him- 
self to his daughter Caroline, the wife of the plaintiff, dated 
31st January, 1846 ; which, in consideration of love and affec- 
tion, limited the negroes to her, for her sole and separate use, 
during her life, and after her death, to any child or children 
she might leave, then living ; and in default of such issue, to 
the defendant, if he survived. The deed was drawn by an 
Attorney, and recorded in the office of the Register of Mesne 
Conveyance, for Fairfield District, the 27th March, succeed- 
ing. The two sons of the defendant witnessed the execution 
of the deed. They testified that it was formally delivered by 
the defendant to his daughter, and was redelivered by her to 
him, to be recorded. It did not appear that the deed was af- 
terwards given back to her. After her death, it was in de- 
fendant's possession. The plaintiff was not present when the 
dcQd was delivered ; and there was no evidence that he had 
notice of it. Two days after the delivery of the deed, the 
negroes were sent to plaintiff's. 

On the cross examination of the defendant's witness, H. 
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CoLiTMBrA, Yf. Yojngue, the circumstances attending the seizure of the 
May, 185a ^ negroes were brought out, with the altercation and threats be- 
' tween Yongtte and Richmond. Evidence that the defendant 
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had given to his three other married daughters, slaves of 
Yoiigue. about equal value, absolutely, was rejected. So also, was evi- 
dence of the amount and value of the defendant's property ; 
because such evidence was not pertinent to the only issue, 
whether the gift of the defendant was unqualified or limited. 
In reply to the plaintiff's evidence, designed to show circum- 
stances of aggravation in the seizure of the negroes, the de- 
fendant was permitted to prove that he had expressed, in a 
conversation with Dr. Douglass, his unwillingness to do any- 
thing which might give pain to the plaintiff, and had declared 
his intention to permit the negroes to remain with the plaintiff 
till the crop, then commenced, was made. The declaration by 
defendant, of his reasons for having limittsd the gift to his 
daughter, was admitted. The wife of the plaintiff was of a 
delicate constitution, with a tendency to pulmonary disease, 
not sufficient, however, to induce Dr. Douglass to advise 
against the marriage. She died in March, 1847, not of pul- 
monary disease. She left no child. The negroes remained 
with the plaintiff till February, 1848. 

The case having been argued to the jury, as if the gift 
were by parol, they were instructed that the delivery of ne- 
groes by a parent to a married daughter was a presumptive 
gift of them absolutely; but such gift might be limited and 
qualified in any manner ; but that the donee must have no- 
tice of the limitation ; and that if this had been a parol gift, 
the case would have been submitted to them, on the evidence, 
whether the plaintiff did have notice that the gift was 
not absolute ; in which enquiry they might presume, that the 
wife had communicated to her husband the terms of the gift: 
But they were instructed that the gift took effect by the deed ; 
that the delivery of' the deed was, in legal effect, a delivery 
of the negi-oes to the plaintiff's wife, and transferred the pro- 
perty to her, before they went into the possession of the plain- 
tiff. That a wife is capable of accepting a gift, by delivery 
or by deed, qualified or unqualified ; and that such gift would 
be valid, unless the husband dissented. On the point of no- 
tice, they were told there was no evidence that the plaintiff 
was informed of the terms of the deed, and that the recording 
of it in the Register's office, (which ws^s not the proper place,) 
did not affect him with constructive notice* They were fur- 
ther instructed that the defendant's daughter was the donee, 
and the plaintiff acquired by his marital rights, and not by 
immediate transfer, the interest which the defendant gave to 
his daughter in the negroes, so that he could claim no more 
than she acquired by the deed. Finally they were instructed 
that if the deed was executed and delivered by the defendant 
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to his daughter, without notice to the plaintiff, with intent to ^**^^^^» 
defraud the plaintiff by imposing on him a contingent interest ^ ^^ * _y 
in the slaves under the form of an absolute gift ; 'or if without jJT^ , 
any such corrupt motive, the effect of the unqualified delive- * ™®^ 
ry to the plaintiff was to deceive and injure him, then the Yong:ae. 
verdict should be for the plaintiff. 

The jury found a verdict for the defendant. 

The plaintiff moved the Court of Appeals foi a new trial, 
on the following grounds : 

1. Because the court rejected the evidence offered on the 
part of plaintiff, to show that he had incurred large debts, 
made sundry expensive improvements, and had changed his 
whole plan of operations, on the faith and credit of the ne- 
groes now sued for being his absolute property, which he would 
otherwise certainly have avoided. 

2. Because the court would not permit plaintiff to prove 
what he said to a son and overseer of the defendant, (who 
had gone to the house of the plaintiff in his absence, about 
midnight, and carried off the negroes in dispute,) when he 
overtook them on the road with the negroes, plaintiff having 
then showed that the negroes, when taken as above, went 
into defendant's possession. 

3. Because his Honor rejected the evidence offered by plain- 
tiff, to prove that the defendant had given four negroes, un- 
conditionally, to each of his other three sons-in-law. 

4. Because the court would not permit the plaintiff to 
prove that the defendant was a man of great wealth and 
ability to give. 

6. Because the court permitted the defendant to give in evi- 
dence his own declarations to Dr. Douglass after the death of 
plaintiff's Wife, assigning his reasons for having made the 
deed under which he now holds the negroes, in the form in 
which it was made, in which he stated his reasons for having 
permitted the negroes to remain for so great a length of time 
in plaintiff's possession after the death of his wife, which was 
clearly incompetent testimony. 

6. Because the court ruled that the wife of plaintiff had the 
legal right to accept the deed from her father, securing to 
herself a separate estate in the negroes attempted to be con- 
veyed, in fraud of his marital rights, without any notice to 
the plaintiff of the existence of that deed or its contents, he 
believing the gift was absolute, and so accepting and holding 
the negroes sued for. 

7. Because it was admitted in argument and throughout 
the whole case, that the plaintiff had no notice whatsoever 
of the deed relied on in the defence, which deed was there- 
fore a palpable fraud on the marital rights of the plaintiff. 

8. Because his Honor should have charged the jury that 
the gift of the negroes, on the 2d February, 1846, when the 
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Columbia, defendant sent them to plaintiff unconditionally, was a good 
^May, 1850. gjj-^ j^^ j^^^^ ^^^ Vested all the interest the defendant had in 

/^ T said negroes, in the plaintiff, and if the jury should find that 
^] the plaintiff held them as a gift to him, then plaintiff was 
Yoijgue. entitled to recover, which was not done. 

9. Because his honor stated in his charge to the jury that 
they might presume that the plaintiff's wife had given him 
notice of the deed and its terms, although it had been admit- 
ted in argument that he had no notice of that deed. 

10. Because his Honor charged the jury that it was the 
duty of the plaintiff to have dissented if he did not intend or 
consent to hold the negroes according to the terms of the 
deed, when it was admitted he did not have notice of the 
deed until about 26th February, 1848, which was long after 
the death of his wife ; in which it is submitted there was 
error. 

11. Because marriage is a good and valuable considera* 
tion in law, and invests the plaintiff, in this case, with all the 
rights of a creditor, as to the negroes in dispute, in conse* 
quence of want of notice as to any conditions being annexed - 
to the gift ; on which principle the jury should have been 
charged, which was not done. 

12. Because the verdict is in other respects contrary to law 
and the evidence. 

Boylston^ for the motion, said that the delivery to the hus- 
band was prima facie a gift. That no notice being given to 
the husband, the deed did not qualify it. White v. Palmer ^ 
McMul. Eq. 117; Edingsv. Whaley, 1 Rich. Eq. 310; Wat- 
son V. Kennedy^ 3 St rob. Eq. ; Byrd v. Ward^ 4 McO. 231 ; 
Teague v. Griffin^ 2 N. & McC. 96. That a gift is a. con- 
tract, and that the delivery of the deed to plaintiff's wife, and 
her acceptance, did not qualify the contract, because she was 
incompetent to contract without his assent. 2 Kent. Com. 
437, et seq. ; 2 Roper on Hus. and Wife, 1(16 ; Coke Lytt. 3 
a. ; 1 Toml. L. D. 210 ; 1 Com. on Con. 17, note m. ; lb. 160 ; 
Manly v. Scott^ 1 Levins, 4; S. C. 1 Sid. 109. And that the 
assent of the husband could not be assumed in this case, but 
rather that he dissented as soon as he heard of it, which was 
after his wife's death. Mr. B. said that the testimony of Dr. 
Douglass was clearly inadmissable, because it went to rebut 
the only ground submitted to the jury, viz : fraud. Or, if 
that was admitted, the plaintiff should have been allowed to 
prove circumstances which would have shown that a legal 
fraud had been <j;ommitted. 

Gregg^ contra,, said : In a gift, by deed, express notice to 
the son-in-law Was not necessary. Such notice was not ne- 
cessary as to pirol gifts ; how much less should it be when 
the gift was by deed. Dickinson v. Dickinson^ 2 Grat. 493 ; 
Moore v. Gwyn, 4 Iredell, 275 ; Collier v. Poe, 1 Devereux 
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Eq. 55 ; Olds v. Powell, 7 Alabama Rep. 653 ; MiUer v. ^^^^g^^^j 

Eastman, 11 Alabama Rep. 609 ; Henson v. Kinard, 3 Strob. ^ "^^^ ^ 

Eq. ; Smith v. 5w*i^A, 6 Mumf. 581 ; 2 Roper on Hus. and 
Wife, 153, and authorities there cited. 

A. W, Thomson, in reply, said the deed operated as a le- Yongue, 
gal fraud upon the maritaf rights of the son in law. That 
the delivery to the son-in-law was parol and conveyed to him 
the remainder which had been retained in and by the written 
deed. As to the evidence rejected, &c., he cited, 1 U. S. 
Dig. 468, sec. 4 ; 3 Hen. and Mum. 127 ; Teague v. Griffin, 
2 N. and McC. 95 ; Davis v. Duncan, 1 McC. 213 ; Avant 
V. Sweet, 2 Bay, 628; Hill ^ Dill v. Dukes, 6 Alabama 
Rep. 259 ; Moses v. Hogartie, 2 Hill. 335»; 1 Steph. N. P. 
713 and 720 ; U. S. Dig. for 1840, p/206, sec. 8 ; 1 Bright 
on Hus. and Wife, 221 and 223; lb. p. 40, sec. 15. 

Curia, per Evans, J. — Much of the argument in this case 
has been directed to the question whether in cases of parol* 
gifts by a father to his daughter, after marriage, he can qual- 
ify or annex conditions without the consent of the son-in-law. 
We think with the Circuit Judge, that that question was not 
necessarily involved in the case, which depends on other 
principles. But as it is a question of some doubt, and differ- 
ent opinions are entertained on the subject, I will state, with 
much brevity, the reasons by which 1 suppose the question 
ought to be decided. To constitute a perfect gift, by parol, 
there must be an intention to give, consummated by delivery. 
The sending the negro to the son-in-law, is a delivery, and if 
there be no qualification annexed, this is evidence of an in- 
tention to give, but not a conclusive presumption which, 
coupled with the transmutation of possession, perfects the gift 
as absolute. But no such inference can be drawn when the 
delivery, or the act which amounts to delivery, is accompa- 
nied by a qualification showing an absence of intention to 
give. A delivery, accompanied with a declaration that only 
a loan is intended, can never be distorted to mean an aibsolute 
gift, any more than a delivery on a contract of hiring for a 
year shall be construed into a greater estate. The character 
and legal effect of an act is to be judged and determined by 
the intention of the actor, and if such intention be declared at 
the time, no inconsistent construction can be placed on the 
act. In cases like the present the donor is the actor, the donee 
is merely passive, and as his assent may always be inferred 
to what was of value to him, it does not seem to be essential 
that he should be informed of the terms on which the delive- 
ry was made. Cases might occur where, with the conditions 
annexed, the gift would be so valueless that an assent to ac- 
cept, on the terms of the gift, could fiot be reasonably infer- 
red ; but this is not such a case, and it will be time enough to 
decide when the case arises. 



62 APPEALS AT LAW. 

CoLiTMBiA, It has also been sometimes supposed that because marriage 
May, 1850.^ jg ^ valuable consideration, all conditions annexed to any ad- 
'^ 7^ vancement made by the wife's father is a fraud on the marital 
mond jpjgjjjg Qf jjj^ husband, unless made known to him at or be- 
Yongue. fore the time. It is very true that the husband, as a purcha- 
ser of his wife's fortune, may set aside any disposition of it 
made in fraud of his marital rights. But this principle is 
confined strictly to such fortune as the wife had at the time 
of the marriage. I do not see how it can be applied to any- 
thing which is given to her afterwards. A child has no legal 
right to his father's estate. The father may give or withhold 
it. He may give absolutely or with limitations, and the donee 
must take it as given. We are accustomed to say that a pa< 
rent is under a moral obligation to provide for his child ac- 
cording to his ability ; but I do not perceive that it is any 
breach of this moral duty to antiex conditions which will 
prevent the husband of his child from wasting it, or from 
spending it in profligacy or wild speculation ; or in the event 
of the death of his child, without issue, that the property 
shall return to the donor or his family. It will be diflicult to 
make out the proposition that the husband is the purchaser 
of all his wife's present and future acquired estate, and that 
no one can give her anything which the law will not vest in 
him, unless his assent be previously obtained. 

This case, however, as I have before said, depends on other 
principles. The title of the plaintiff was not derived from 
any presumed gift arising from delivery merely. The ne- 
groes were conveyed to his wife by a deed, signed, sealed, 
and delivered. She accepted the deed, and her husband has 
no title except what he derives through her. When the deed 
was delivered, the title of the negroes passed from Yongue, 
the defendant, to his daughter, and was, by operation of law, 
vested in the husband to the extent of his wife's interest. 
When, therefore, Yongue afterwards sent the negroes home 
to his daughter and her husband, this was no delivery of them 
from which any inferences of an absolute gift to the husband 
can be drawn. The negroes were already his, and if Yongue 
had withheld the possession, trover would lie to recover them. 
To my mind it is so perfectly clear that Richmond had no 
title to the negroes, other than that derived from the deed, 
that I forbear any further discussion. If any one desires to 
see the argument carried out fully, he is referred to the cir- 
3 Strob. Eq. q^i^ decree of the Chancellor in the case of Henson v. Kinard^ 
decided in the Equity Court of Appeals, in December last. 

If this be correct, and the rights of the plaintiff depend on 
the deed, it follows, of course, that the facts stated in the 1st, 
2d, 3d, and 4th grounds, in the notice, were properly rejected 
as irrelevant to the issue. I think the facts stated by Dr. 
Douglass, referred to in the 6th ground, might, on the same 
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ground, have been rejected ; but as we do not see that they Coldmbu, 
could in any way have affected the decision on the grounds y* ^^^'^ 
on which it was very properly submitted to the jury by the "^^ T'' ^ 
Circuit Court, their admission cannot constitute a ground for ^ 
a new trial The motion must therefore be dismissed on all Sumner, 
the grounds, and it is so ordered. 

Wardlaw, Frost, and Withers, JJ. concurred. 

Motion refused. 



The State v. Samuel Sumner. 

Defendant and one Bettes foug^ht in the streets of Spartanbnrgh, sedeiUe curia 
and were ordered, by the Presiding Judge, to be indicted, and they were in- 
dicted for an affray. Bettes pleaded guilty. Sumner insisted that he acted 
in self-defence, having, at most, given . provocation by words only to Bettes, 
and having been first stricken by him. There was evidence that the parties 
fought, not upon any cause of quarrel, but as pugilists. Sumner expressed 
himself as disinclined to fight within the corporate limits ; yet he gave pro- 
voking language to the other, was stricken by him, and they had a long and 
severe fight, to the disturbance of the Court Hddj That both were liable for 
an affray, and that the instruction was right ; that, if Sumner was willing to 
fight, and merely prepared to go out of the corporate limits for that purpose, 
and provoked the other to strike him, he was guilty of an affray, although first 
stricken. 

Before Withers, J., at Spartanburghj March Term, 1860. 

The notes of evidence hereto appended will show the tes- 
timony, and constitute a: response to so many of the grounds 
of appeal as relate to the proof. 

This defendant was indicted for an affray, by order of the 
Judge presiding, when a fight took place between him and 
one Bettes, the latter of whom had pleaded guilty at a former 
term. 

The defence was plaoed on the ground, that the fight was 
forced upon Sumner, at the place and time, by his adversary ; 
that Sumner refused to fight in the corporate limits, and was 
acting only in self-defence against an assailant. 

The Circuit Judge charged the Jury, distinctly, that if the 
defendant was really acting in self-defence against an attack 
that he had not provoked, he was not only not guilty of an 
affray, but no offence at all. But, if he was willing to fight, 
and merely preferred to go out of the corporate limits for that 
purpose, and provoked the other to strike him, then he was 
guilty of an affray, whether stricken first or not. His Honor 
illustrated his meaning thus : '< If two men previously agree 
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CoLUBfflii, to fight, on a given day, in a public place, such as that where 

^^^y» ^^^'^ these parties fought, and, upon meeting, entered into a quar- 

^^ j~^^ 'rel which actually led to a fight, they were guilty of an 

^ affray, no matter which gave the first insult, in language or 

Sumner, by a blow ; that one might be guilty of murder, though first 

stricken, provided he procured the assault to be made, to the 

end that he might carry out a previous design to kill, and did 

actually accomplish the purpose." 

The Jury found a verdict of guilty. 

EVIDENCE FOR THE STATE. 

Robert Owens. — Defendant and Bettes fought in 100 yards 
of the Court House, during March Court, of 1849. Thomason 
told them, when quarreling, to leave. Defendant said he 
did not intend to fight in the street; but, if Bettes would go 
out with him, he would fight. Bettes then told him he was 
a damned rascal, and the other gave him the damned lie, 
once or twice, and Bettes struck, and they fought — long fight — 
large crowd around — good deal of confusion. Don't know 
who began the quarrel before Thomason ordered them off. 

Robert Rollins, — The parties fought on Wednesday. 
{Question — Were you present, on Monday, when a con- 
versation occurred between Sumner and Bettes ? — objected ; 
held competent.) I was. They conversed about a counter- 
feit dollar. They then quarrelled, and appeared like fighting 
then. Sumner appeared willing to fight, and offered to go 
out that night and fight, but did not. On Wednesday, I 
came up where they were. Sumner gave Bettes the dam'ed 
lie, several times. Bettes told him not to give him the dam'd 
lie ; being repeated, Bettes struck at him, and they fought. 
On Monday, one said he would whip the other ; the other 
gave him the dara'd lie, and so backwards and forwards. I 
think Bettes told him he could whip him, if he would go 
into a ring, and Sumner said that was what he wanted. It 
was a long fight, on Wednesday, and much uproar. The 
Sheriff separated them. Understand Sumner lives in Union. 

M On Monday, as I understood, one Duncan had given 
an Irishman a dollar, as he alleged. Bettes lives in Spartan- 
burgh, and is reputed much of a man. 

Sherif Poole.—! was Sheriff, at March Court, 1849. 
The row interrupted proceedings in Court, and I was ordered 
40 arrest the parties, and I found Bettes and Sumner engaged, 
arrested them, and brought them into Court. 

M On Monday evening, near my house, the parties had 
an interview. I told them they must not fight there. I 
talked to them both, and asked what the fraction was ; both 
said they had nothing against each other, and they both 
took my council to drop it, and appeared to be friendly. (Do 
you remember that Sumner said, when he was arrested, he 
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bad fought in self-defence? Held incompetent.) Dettes is a Columbia, 
powerful man, but, I think, peaceable. On Monday evening, ^*y» ^^\ 
by-standers seemed more anxious for ihe fight than the par- ^^ T^' ' 
ties. Suppose Sumner peaceable. ^^ 

X W. Quinn. — Parties were quarrelling when I got up — Sumner, 
had gone up the street. The rascal and lie were bandied 
back and forth several times. Bettes called him a dam'd 
rascal, and he was a coward if he took it. Sumner told Bet- 
tes he was a dam'd liar several times ; Sumner said he did 
not wish to fight in the streets; but, if Bettes would go out 
of the corporat on, he would fight him. Both agreed to drop 
it, on Monday, at Poole's. 

/. H, Waddell — Saw parties quarrelling as I walked up 
the street, and soon they fought. 

M I think Sumner said he did not want to fight there. 
When they were ordered off, they both started, and soon 
they stopped, and Bettes called Sumner a dam'd rascal, and 
Sumner replied he was a dam'd liar. 

Hugh Holt, — I saw the parties meet on Wednesday^— I 
was eight or ten steps off. It had been surmised that the 
two bullies were going to fight. When they met, they 
wrangled awhile. Sumner stepped out in the piazza, and 
Bettes followed. Sumner called Bettes a dam'd liar. I don't 
know what originated the quarrel, but something was said 
about a counterfeit dollar. 

John Epting, — The first I heard, Sumner said to Bettes, 
if he would go out of the corporation, he would whip him. 
Bettes told him he was a rascal, and that was more than any 
man would take. Sumner told him he was a liar, and the 
fight took place. 

The defendant appealed, and moved the Court of Appeals 
for a new trial, on the following grounds, viz : 

1. Because the whole of the testimony that was given on 
the part of the State, the defendant having offered no evi- 
dence, clearly showed that the defendant refused to fight in 
the village, even after he was called a coward by David 
Bettes, and did not offer to fight until he was stricken by 
his adversary. 

2. Because the defendant, in the whole matter, acted in 
self-defence, and cannot, by law, be convicted of any offence 
for what he then did. 

3. Because the verdict is not only unsupported by the evi- 
dence, but is, in fact, directly contrary to the whole of the 
testimony, and must have been found under the influence of 
some vague and blind conjecture, entered into and acted 
upon by the Jury, in making up their verdict. 

4. Because his Honor erred in his charge to the Jury, in 
saying to them: "If you believe that Sumner was, in truth, 
really willing to fight, though he had refused to fight, then 
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CoLUMAu, they might find him guilty, or if they thought he had, by 

v^^ ^^^Aw language Atid conduct, provoked the fight — if the other 

"^ T"^ 'had, in trutli, struck him the first blow, still they might find 

^ him guilty." 

Sumner. 6. Because neither the Court nor the Jury have any 

power to act upon any conjectural guilt of the party, not 

sustained by the evidence. 

6. Because it was gravely and earnestly urged by the 
solicitor, that any one who, in this country, gave another the 
dam'd lie, might be lawfully stricken, and this error was not 
corrected by his Honor. 

A. W. Thomson for the motion. 

WhiineTf solicitor, contra. 

Curia^ per Withers, J. — Text writers on Criminal Law 
define an afiray to be the fighting of two or more persons, 
in some public place, to the terror of the people. If the fight 
be in some private place, it is no affray, but an assault. 

Some stress has been laid upon the idea that there was no 
proof that the people were terrified. The existence of terror 
among the people, as a matter of fact, does not require proof, 
and so is the law in the case of riot. Suppose the fight be 
in a private place, any degree of terror that may be proved, 
among any number of persons, would not make it an affray. 
It must be charged to have been in a public place, and 
proved accordingly, and, it is presumed, the inference of law 
will be strong enough to import whatever of terror may be 
a necessary ingredient. In this case, the fight of the defend- 
ant and his adversary disturbed the Circuit Court, then in 
session, and the indictment was ordered by the Presiding 

11 MocLiie, Judge. In a case of riot, in answer to an objection that the 
charge was not laid in terrorem populi. Lord Holt, speaking 
for the whole Court, said, "This information is well without 
it, for those riots which are riots without any act done, as 
going armed, <fec., it must be said in terrorem populi ; but, 
when an act is done, it is otherwise." His doctrine has been 

10 Ma 518 ^W^^^^^i ^^ Maseachusetts, in the case of Hamilton and 
*"*  Others. The burthen of this case rests upon the allegation 
that Sumner fought in self-defence. Whether that would be 
a good defence in all cases, or not — as, for example, where 
one, in the face of a Court sitting, enters into a fight with an 
assailant, instead of appealing to the authority of the Court 
for the time being, and thus manifesting a becoming respect 
for the tribunal and the place — it is enough to say that Sum- 
ner had the full benefit of the position claimed for him in 
this respect. Can he be said, on a charge for an affiay, to be 
acting in self defence, in any legal sense, who designedly 
provokes another to strike him, or to offer violence, with the 
purpose to fight his adversary ? If this were done for the 
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Eur pose of killing his adversary, and he executed the design, Coi.iniBu. 
ow should he escape on a churge for murder? It does not ^^3^» ^*^ 
follow because, as between the parties, words will not justify 
a battery,, that, therefore, two, who fight in the presence of a 
Court, or under other circumstances necessary to the defini- 
tion of an affray, may not be guilty of that offence, Jwhen 
Erovocation of any kind, leading to the breach, proceeds from 
im who may be first stricktsn. Upon a question of assault 
and battery, the law concerns itself in throwing protection 
around the person, and, therefore, that person's aggravating 
language is not recognised as a justification of his adversary's 
actual violence. In a question of affray, the great object is, 
the protection of the public peace and quiet in a public 
place ; and, though it be true that no quarrelsome or 
threatening words will amount to an affray, yet we learn, 
from Hawkins and other writers of best repute, " That it is 
a very high offence to challenge another, either by word or 
letter, to fight a duel, or to be the messenger of such a chal- 
lenge ; or even barely to provoke another to send a challenge, i Hawk. ch. 
or to fighi^ as, by dispersing letters to that purpose full 0138; aAffmyi^ 
reflections and insinuating a desire to fight." Prizefights ^^V^'p 
and pugilistic combats come under the head of affrays, ^[^"^law 
So do duehi, where no death ensues. In such cases, it can,Libra^,97, p. 
surely, pake no difference who provoked the duel, or what ^* 
means of provocation were used. * Blac. Com. 

The form of warrant against two, cited in the argument 
from 4 Chitty's C. L., is nothing to the present purpose, for it 
was a case in which two were charged as assaulting and 
beating a third, who became prosecutor. In the form of 
indictment, by Archibald, it is charged as follows: "That J. Crim. Plead. 
S. and J. W., with force and arms, at, &c., being unlawfully "^^"■®^** 
assembled together and arrayed in la warlike manner, then 
and there, in a certain publfo street and highway there situ- 
ate, unlawfully, and to the great terror, &c., did make an 
affray :" with the ordinary formal conclusion, eontra pacem. 

Certainly these doctrines were not violated when it was 
laid down to the Jury that, if Sumner was willing to fight, ^ 
and merely preferred to go out of the corporate limits, but also 
provoked the other to strike him, he was guilty of an affray. 
The evidence leaves no doubt that it was a pugilistic com- 
bat, a prize fight, at a very inappropriate place and time. 
This Court is of opinion that there is no good ground of com- 
plaint, on the part of Sumner, against the law applied on cir- 
cuit to his case, or against the verdict rendered upon that and 
the facts. 
The motion is, therefore, dismissed. 

Evans, Wardlaw and Frost, JJ., conciirred. 

Motion dismissed. 
6 
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COLTTMBIA, 

^*y» ^^^' The State v. Washington Flot/d. 
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The oMeraUon of a receipt for money, by erasing the word " part,*' and inserHng', 
in lieu of it, the words "full up to date/' ccmstitutes the offence of forgery 
under our Statute Law ; and the counts in an indictment, alleging that the 
defendant did feloniously make, forge and counterfeit the receipt, would be sup- 
ported by proof of such dUeratum, 

Forgery is the alteration of a deed or writing, in a material part,[to the prejudice 
of another, as well as where the whole deed or writing is fpiged. 

Before Wardlaw, J., at Newberry, March, 1860. 

REPORT OF THE CIRCUIT COURT. 

The defendant was indicted for forgery. At a previous 
term, the bill bad been found by the Grand Jury, and he had 
been arraigned and admitted to bail. At this term^ he was 
placed in the dock, and all the forms of a trial for felony, in the 
course of which he challenged, perenaptorily, seventeen jurors) 
were gone through without objection. If the matter had 
been presented to me as res Integra, I would probably have 
held that, under our Act of 1845, (which abolished the punish- 
ment of death in all cases of forgery, that by previous 
statutes had been subjected to that penalty, and substituted 
in lieu thereof whipping, imprisonment and fine,) forgery, in 
every case, whether embraced by any statute, or falling only 
under the common law, is now a mere misdemeanour. 

The general purport of the accusation was, that the 
defendant had fraudulently altered a receipt or acquittance 
for money, which one Noah Harmon had delivered to him, 
by obliterating the word " part" therein, and inserting " full 
up to date," with a view to defraud the said Noah Harmon. 

The indictment contained four counts, viz : 1. That the 
defendant did "forge" the receipt described cont.form. stat. 
2. That he did utter and publish the forged receipt, knowing, 
&c., cont.form. stat. 3. That he did falsely " make, forge, 
and counterfeit," an acquittance for money described, con/. 
form. stat. 4. That he did falsely alter the receipt described 
by pbliterating par/ and inserting full up to date. The con- 
.clusion to this fourth count was, by some accident, altogether 
omitted, so that neither cont, form. stat. nor " against the 
peace and dignity of the State" was in it. 

By the record of a case, (iVbaft Harmon v. Vfashington 
Floyd,) and the testimony of the foreman of the Jury that 
tried that case, it appeared that, on the 28th July, 1848, N. H. 
commenced an action of assumpsit against W. P. : that 
with the declaration, which was for work and labor and 
money had and received, was filed a bill of particulars, 
amounting to $288 60, and credited by $21, received 29th 
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January, 1848 ; that a discount was filed for care and atten- 9.^^^^^^ 
tioD during sickness, &c., $67 50; that a trial was had ^^y_^^_, 
spring term, 1849, which resulted in a verdict for plaintiff^ T'' 
$261 50, (probably 288 50—21—6,00 received from Chand- ^^ 
ler — 261 50 ;) and that, on that trial, the plaintiflf and defend- Floyd, 
ant both being present, the attorney of defendant, after prov- 
ing the handwriting of N. H. to the receipt, offered the 
receipt in evidence. 

Noah Harmon was then offered as a witness on the part 
of the State; for the defendant, objection was made to his 
admission, on the ground of interest, as he is the person 
whose instrument has been forged, as it is alleged. TTis 
State V. Whitien, and several other cases were cited for the i HiH, lOO. 
defendant ; and, for the Slate, were cited WelCs case, and ^^^'L^* ^' 
elementary writers, such as Phil. Ev. 121. Admittmg the 
general anomalous rule, that the party by whom an instru- 
ment purports to be made is not admissible as a witness in 
an indictment for forgery of the instrument, I thought that 
this case fell under the exception which arises wherever the 
interest has been determined, and the party can no longer be 
supposed to have any motive to destroy an instrnment by 
which he is not liable to be sued, or to incur any loss, or be 
deprived of any advantage. The witness was admitted. 

Noah Harmon and W. R. Haas are rough Carpenters, 
who have always had their permanent residence in North 
Carolina, but, for five or six years, have spent their time at 
work in Newberry District. In 1846, Haas had a family, 
and Harmon boarded with him ; now Haas has no family, 
but Harmon has one in North Carolina. In 1845, the two 
being in partnership, Haas made a contract to build a flour- 
house, and put up some palings, for the defendant, at a price 
which was not stated. For some want of preparation, the 
commencement of the work was delayed, and, in 1846, Har- 
man, for himself and Haas, as partners, made a new contract, 
which embraced three jobs, viz : the flour house, the palings, . 
and a gin-house, for one round sum, to be paid when the 
whole was finished — which sum, Harmon said, was $250, 
but the defendant, when they came to settle, insisted was 
$150. Harmon and Haas worked together on these jobs in 

1846, (during which time the flour-house was finished,) and, 
at the end of that year, they dissolved partnership. Harmon 
paid Haas by the day for the work Haas had done under the 
contract, and Harmon went on alone to finish the jobs. In 

1847, Harmon worked upon the jobs, and did for the defend- 
ant some work not embraced by the contract, which aniounted 
to $15 50 ; and the defendant received for him, from one 
Chandler, $6 50, of which 50 cents was to be deducted for 
collection. On 29 January, 1848, when a small portion of 
the work on the gin-house and palings yet remained undouQ, 
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CoLUMBii, Harmon, intending to visit North Carolina, applied to the 
^May, ^o50.^ j^f^pjg^^^^ j^^ mouey, and wished him, besides extra matters, 
T^' 'to pay the whole $250. The defendant then insisted that 
^ the price stipulated by the contract was $150, and refused to 
Fioyd. pay that until the three jobs were finished ; but paid to Har- 
mon several distinct sums, which, together, amounted to 
$54 80, viz: 1. A note to Harmon by Charles Floyd, (who 
was dead, and of whom the defendant was administrator,) 
$25 55. 2. An account of Harmon against C. Floyd for 
$4 00. 3. An account of one Jones Bullock, against defend- 
ant, for $3 75. And 4. $21 50. For each of these four 
sums, a separate receipt was taken, all written by the defend- 
ant and signed by Harmon. The receipt as to the fourth 
was in these words : " Received, January 29, 1848, of Wash- 
ington Floyd, twenty-one dollars and fifty cents, for work 
done in 1847, in full up to date. (Signed) Noah Harmon." 
An inspection of the paper now shows that, at first, part, or 
some such letters, were written, and they having been 
scratched and partially erased, /wK was written over them. 

Afterwards, about 14 April, 1848, Harmon having finished 
the three jobs, applied to the defendant for payment ; defend- 
ant then had no money ; when defendant had sold cotton, he 
said nothing to Harmon of paying anything, but had pre- 
viously refused to acknowledge his liability for more than 
$150 ; Harmon then commenced suit, as before mentioned. 
In the bill of particulars which Harmon furnished to his 
attorney, he charges the three jobs 130 « 50 M 60— $250 00 
The particulars of work not in the contract as 
above mentioned, - - - - - 
Money from Chandler, - - - - 
And for extra work on the flour-house, in a 
shed and a cellar 15 k 2 — 



15 50 
6 00 

17 00 


288 50 
21 00 



And credits money received, - ... 

267 50 
At the trial before mentioned, the defendant's attorney 
endeavored to procure a nonsuit, on the ground that the con- 
tract was a partnership one, upon which Harmon could not 
clone maintain suit; and, having failed in that, he, with 
sofne difficulty, and by resort to Harmon's brother, proved 
Harmon's handwriiing to the receipt above copied, and offered 
the receipt in evidence as a genuine paper; with what view 
did not appear by any direct testimony. On the present 
trial, it was contended, on the part of the State, that the 
receipt had been ofiered to show payment of Harmon's whole 
demand; on the part of the defendant, it was contended 
that It had been merely placed by the defendant in the 
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hands of his attorney, as a paper connected with the suit, Columbia, 
and, if used for the purpose imputed, was so used without ^^'^®^^ 
instructions of the defendant; but that, in fact, it was intro-^ ^^^ ' 
duced to show that there had been such payment of items ^ 
that did not belong to the partners, that the suit could not be Floyd, 
maintained ; <yr to defeat the unjust demands for extra work 
done on the flour«house — to place everything else out of 
question, and narrow the inquiry to the dispute between $360 
and $150. Soon as the receipt was produced, Harmon, to 
bis attorney, pronounced it a forgery ; and, after waiting till 
the near approach of the next term, he instituted this prose* 
cution. 

No testimony was offered in defence. 

The counsel for the defendant examined the Stat, of 6 
Eliz. c. 14, and the Acts of 1736, 1801, and 1846, concerning 
the crime of forgery, and contended that, by the words of 
these Acts, and especially by the provisions which, in the 
prohibitions of the forgery of certain enumerated instruments, 
were made for the alteration of certain particulars in those 
instruments, and which elsewhere were made against altera- 
tions of certaia other instruments, a distinction was created 
between fabrication and alteration, so that as to a receipt or 
acquittance for money, whilst the false making was embraced 
by statute, the fraudulent alteration was not. I felt the 
difficulty which arose from the cumbrous phraseology of our 
Acts; but thought that the provisions which had been 
adverted to, did not so affect the technical signification of the 
word "forge," that the distinction, which was insisted on, 
could be supported. I, therefore, held that the fraudulent 
alteration of the receipt in question, was an offence contrary 
to statute; that there could be no conviction under the fourth 
count ; that, if there was any count which charged a statu- 
tory forgery, judgment after conviction would be given 
according to the statute ; but that, if no statutory offence was 
charged, there might be conviction and judgment at common 
law for a misdemeanor, notwithstanding the words eon/. /orm. 
staL, and notwithstanding the word feloniously^ and the for- 
malities which had been observed of a trial for felony. 

I was decidedly of opinion that a case of guilty intent to 
defraud had not been established by the evidence. The 
various misstatements made by Noah Harmon, which were 
corrected by cross-examination, especially those concerning 
the reason why $21 60 was the sum fixed upon to be paid 
to him, and concerning the other receipts signed at the same 
time as the receipt in question, and his general manner, 
impressed me with a strong suspicion that he was wanting 
either in candor or in a distinct remembrance of the circum- 
stances which attended the receipt in question. The words 
of the receipt, as it now reads, seemed to me less adapted to 
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Columbia, express a general acquittance of the defendant from all 

May, 186^- demands, including tiie three jobs, than to indicate, awk- 

^ wardly, that all demands for work and other matters, inclu- 



State 



T. 



sive of the money from Chandler, that were payable at the 
Floyd, date of the receipt, had been discharged. Without knowing 
what had been said in argument by the defendant's attorney, 
on the trial of the case Hirmon v. Floj/d, and, of course, 
without charging the defendant for any thing thus said, I 
thought that the truth was probably this : after the defendant 
had, at first, written the receipt in " part," it was, of his own 
motion, or at the suggestion of Harmon, altered before it was 
signed, so as to read, " in full to date" — either because " part" 
seemed less suitable to show that it was intended to coverall 
the work of 1847, then complete, and the money from 
Chandler, and to bar demands for prior extra work; or 
because "part" might have been thought to intimate that 
some portion of the contract price, none of which was paid, 
had been advanced, and it was desired to leave for future 
settlement that entire sum, and onlv that. When Harmon 
afterwards saw the receipt adduced, as he supposed, to bar 
his demand under the contract, he knew that he had signed 
nothing of which that use could be fairly made, and, forget- 
ting what had been done, instantly conceived that the mani- 
fest alteration was a forgery. 

The jury returned a verdict of guilty. After it was read, 
the foreman said, " In the mildest form" — which, I suppose, 
was meant to express the sense of the jury that a result 
should be attained by which the ignominious punishment of 
whipping might be avoided. 

The defendant appealed, and moved the Court of Appeals 
for a new trial, on the grounds : 

1. Because Noah Harmon, who gave the receipt, was ad- 
mitted as a witness. 

2. Because the defendant was arraigned and tried for a 
felony, under an Act or Acts of the State, contrary to law. 

3. Because his Honor charged the jury that it was an 
indictable offence, under the Acts, to make any alteration of 
a receipt. 

4. Because his honor charged the jury that the defendant 
might be convicted for a forgery at common law, though the 
counts in the indictment are for a felony, and in the same 
form as if the punishment of death had not been abolished. 

5. Because his Honour charged that the counts in the 
indictment, alleging that the defendant did feloniously make, 
forge, and counterfeit the receipt in question, would be sup- 
ported by the proof of any alteration in the receipt, though 
genuine. 

6. Because the alteration alleged was not forgery under 
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any of the statutes of this State, and his Honor should have S^^^H^ 
so charged the iury. May, i85a^ 

7. Because the finding of the jury, as alleged by the fore- _^ 
man at the time the verdict was rendered, was guilty at y, 
common law. Floyd. 

8. Because the evidence did not support any count in the 
Indictment, except the fourth, which does not conclude hy 
alleging that the offence was contrary to any statute or the 
peace and dignity of the State. 

9. Because the finding of the Jury was contrary to the 
law, the evidence, and the expHcit charge of his Honor. 

Irby and Jones for the motion. 

Fair, SolicUor, contra. 

Curia, per Withers, J. — The point raised by the first 
ground of appeal, we hold to have been definitely settled^ 
that is to say, Noah Harmon was a competent witness in this 
cdse. 

The question presented by the second ground for a new 
trial, which complains that the defendant was arraigned and 
tried for a felony, under statute, whereas the ofi*ence was no 
more than misdemeanor, is not properly a question on the 
case ; for it was no matter of objection on the circuit. The 
defendant has, certainly, taken no prejudice thereby ; quite 
the contrary. 

The material legal questions arising in the case we take to 
be: 

1. Was the alteration of the receipt imputed to the defend- 
ant, the ofTence of forgery under our statute law ? 

2. Was the offence of such forgery, or of uttering and 
publishing the instrument knowing it to be forged, legally 
set forth in the indictment? 

The receipt was in these words : 

"Received, January 29th, 1848, of Washington Floyd, 
twenty-one dollars and 50 cents, for work done in 1847, in 
full up to date. (Signed.) Noah Hurmon." 

The Jury have found that, after the receipt was executed, 
the defendant deceitfully and fraudulently struck out the 
word " part," and wrote, in lieu of it, the words " full up to 
date.'' 

The first question is, was this forgery ? — or does it import 
that the defendant did <^ falsely make, forge, and counterfeit" 
an acquittance or receipt for money, with intent to defraud 
Noah Harmon? The equivalent question is, was the altera- 
tion, above specified, falsely making and forging the receipt 
set forth ? 

Our statute of 1736, embracing the description of papers 
in question, is borrowed from 2 Geo. 2, ch. 25, and it does 
not use the word '^ alter'' in relation to acquittances or 
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CoLOTfflii, receipts. That word is introduced in imitation of another 

May, >8gO' British statute, in relation to other descriptions of writings. 

T"^"" ' It is argued, hence, that as to receipts, the forging, or coun- 

^* terfeiting, or falsely making thereof, must be held to mean 

Floyd, the entire instrument of writing ; that, at any rate, a forging 

by alteration must be alleged to be by alteration ; and that 

proof of such forgery does not sustain a general charge of 

forging the whole paper. 

This conclusion we must reject. It is consistent neither 
with sound reasoning on general principles, nor with adjudged 
cases. 

The distinguishing characleristic of forgery is, the crafty 
fraud and deceit whereby it is designed to injure some one ; an 
offence which, when perpetrated through spurious writings, 
was noticed by the common law to a very considerable 
3Ld.Ray. ©^tent, as may be seen in the well considered case of Tht 
1461 : reported £tn^ V. Ward, Many statutes have been passed, not so 
«^ofy much, though partly to be sure, to enlarge the range of the 
Strange, common law as to the description of instruments that should 
be protected against the cunning perpetrators of this offence,' 
as to increase the weight of punishment that should follow 
conviction. Accordingly, the stat. of 5 Eliz. ch. 14, punished 
with death the forging of certain instrumetits, which it was 
an offence to forge, at common law. In proportion as the 
advances of trade and commerce have invested certain 
instruments in writing, formerly known, or more recently 
cklled into existence, with a consequeLce specially affecting 
individual and general interests, statutory provisions have 
drawn theni within special protection ; and such has been 
the legislative policy of England and South Carolina. Now, 
in regard to the subject matter of thid indictment, the mis- 
chief is just as fully and conveniently perpetrated by one of 
various alterations, as it could be by fabricating the whole 
instrument. A note or a receipt is either genuine, or it is 
not. If it be falsely and fraudulently altered in a particular 
making, it speaks a different language, calculated to produce 
a different result in its operation, to the prejudice of some one 
who is designed to be defrauded or injured thereby. The 
instrument thus abused is not that of the party whom it pur- 
ports to bind ; it was not made by him — but, to every reason- 
able intent or purpose, it is made by the person so altering it — ^ 
if fraudulently so made, it is forged by him : and, in the 
reason of the thing, th'ere can be no difference whether the 
word " forge" be spoken by a statute or the common law. 
This is true even in the technical sense, for, if a party be 
sued on such an instrument, a plea of the general issue, im- 
plying that he never made it, that it is not his note or bond, 
for example, would be sustained by proof of an alteration in 
an important particular. 
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The authorities reinforce the general reasoning, and we JR^^"*!!^ 
believe they are, in turn, well sustained by it. JDawson?s ^ ^^* looft^ 
case, (2 Bast. P. G. 978, which is derived by Poster from /^ 
Lord king's MS.) was decided as early as 3 Geo. 1. He was ^ 
indicted under the 8 ifc* 9 William 3, ch. 20, sec. 26, intended Floyd, 
to protect the Bank of England, and punishing with death 
any person convicted of "forging or counterfeiting the com- 
mon seal of the corporation, &c., or any bank note of any 
sort whatsoever signed by the said Governor," &c. The 
indictment laid a forgery of the whole bank note : the proof 
was that he altered the figure 2 to 5, so as to make £620 
instead of £220. The ten judges held that this was forging 
and counterfeiting, {fdbricavit et contrafecit was the lan- 
guage of the record, vide 1 Strange 19.) forgery being the 
alteration of a deed or writing, in a material part, to the pre- 
judice of another, as well as where the whole deed or writing 
is forged : that was not law in this respect ; for non assump- 3 1»«t. 171, 
sit might be pleaded to such a note. *^ 

• This was followed and reaffirmed by Teag^ie^s case, 2 Eaat P. C. 
decided in 1802, and under the Statute 7 Geo. 2, ch. 22, 9'» ; i Br. Cr. 
which used the word "alter," as well as forge. And, *"^' ' 
although Teague was convicted of uttering arid publishing, 
yet it was for uttering and publishing a "/org^ccP' bill, which, 
by the proof, was only "altered" from £10 to £50 ; and, 
upon the point raised there, as it is here, now under consi- 
deration, all the Judges held that the indictment was good 
in stating that Teague forged and uttered, knowing it to be 
forged. It is palpable that nothing can be drawn from the 
conviction, unaer the second count, except that altering is 
forging, for, if not, Teague did not utter a forged bank bill. 
These two cases show that whether the language be forge, 
or forge and alter, the result is the same. It may be (hat 
when the party is charged with " altering," where that word 
is not in the statute, (as it is not in ours respecting the paper 
now in question,) it may be necessary to allege, also, 'er>ough 
to show that the alteration is, in some particular, calculated 
to work deception, fraud and injury, and, consequently, in 
some material particular. 

The principle of the cases of Dawson ^nA T<?ag^MC has vide Rex ▼» 
been reaffirmed, at a recent period, in England. The indict- Vaughan,^ 
ment charged that the prisoner did /e/omou^/y forge a certain g^'i^-^jj* 
receipt for money, which was copied. It was a receipt of theiarg«, 2 Russ. 
high constable to the churchwardens and overseers of a onCr. 6ii. 
parish for their share of county poor rates. In its genuine 
form, it specified the sum of £3 6^. 9rf. The defendant had 
altered 5». to 15^. It was held, (upon objection that the 
receipt was altered and not forged,) that the defendant had 
forged the paper, as charged, although the language of the i -ny 4 ^ ge 
statute was, *'If any person shall forge or alter y^^ &c. It is sec! 10! 
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Columbia, well to remark here that the offence was charged as a felony, 
^*^' ^\ although the punishment was to be transportatian for life, or 
^^ IP*^ ^ for a term not less than seven years, or imprisonment for a 
^T term not exceeding four nor less^ than two years. 
Floyd. It is not doubtful that the best interpretation of a statute is 

to construe it as near to the rule and reason of the common 
law as ipay be, and by the course which that observes in 
other cases. This has been familiar judicial language at all 
times. By the common law, as interpreted by Blackstone, 
forgery is the " fraudulent making or alteration of a writing, 
to the prejudice of another's right." We have no reason to 
distrust the definition, since many text writers, of good repute, 
have adopted it ; and it has been sanctioned by our own 
3BreT.507. Court in the case of The State v. Waters. Now, when our 
statute uses the word " forge,'* why shall we give it an inter- 
pretation more restricted than that adopted and taught by the 
common law ? Why shall we hesitate to follow the light of 
the cases already cited, often approved, and fortified by con- 
sidering that it is our duty to advance the remedy where the 
obvious mischief to be cured invites its application ? 

We cannot favor the notion that the Act of 1845 intended 
to abrogate anything in our statute book, previously of force, 
on the subject of forgery, except only the measure of punish- 
ment. It was necessary to make a recitation of the classes 
of offences, under the general head of forgery, in several acts, 
to which, severally, the mitigated and substituted penalty was 
to apply. It spoke of offences under the law then existing, 
and of convictions afterwards to be had under the same law. 
The definition of the offences, respectively, and the declara- 
tion that they were such, have been left precisely as they 
were before. 

2. What has been already said prepares us to give an 
answer to the second question to be discussed, touching the 
form of the indictment. It seemed, indeed, hardly to be con- 
tested that if altering was forging, in the sense of the statute, 
the indictment was sufficient. The offence, in the present 
case, is charged in the words of the statute. The form is 
such as is recommended by Archbold, in his Crim. Pleading; 
Vol. 3, Cn it complies with the instruction of Chitty, as follows : " In all 
Law, p. i"*2. jjj J j^^jjjgjjjg f^j. ^jjg alteration of a written instrument, where 

the Act does not expressly provide for altering, the offence 
should be charged as a forgery in the words which the 
legislature have employed. And even though the Act has 
As7G«o. 2, ihe word alter as well sls forge, the offence may be laid as if 
ch- 23. the '^^hole instrument had been counterfeited, for any altera- 
tion of a material part is a forgery of the whole ; but it is 
more usual, at least in one Court, to state the particular 
alteration charged as criminal.'' East, in his Pleas of the 
Vol 3, p. 989. Crown, observes: "But the indictment need not state the 
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manner in which the party is to be defrauded, for that is jS*^'''^gI^ 
matter of evidence.'' He cites cases to support the doctrine. ^^ ^^* 
This rule must follow as a consequence. To alter the paper 
is to foige it entire : that is declared to be the offence, if done 
to deceive. When the forgery, therefore, is announced with 
the allegation of the intent, the offence is completely des* 
cribed. It may become a very material question, in evidence, 
whether the intent was to deceive any one, and the fitness of 
the crafty means employed to work that result, must be 
shown in the proof. Hence it becomes important for the 
State to show the materiality of the alteration towards the 
end of fraud and imposition ; but the modtis operandi in that 
respect is no necessary part of the indictment. How that 
question might be as at common law, we have not stopped to 
inquire ; for we hold this party to have been charged with a 
statutory offence. 

The conclusion is, that the indictment is in law sufficient. 

Yet the Court has determined to award a rehearing to the 
defendant. Nor is any inference to be deduced from this of 
the opinion of this Court upon the facts. We are not forget- 
ful of the degrading punishment to which the defendant is 
now liable, and our only aim is, to afford an opportunity to 
recommit his case to a jury, in deference to the grave doubts 
entertained by the Judge who presided at the trial. 

A new trial is therefore ordered, without prejudice. 

Evans, Wardlaw, Frost, J J., concurred. 



James Trowell y. R. B. C. J, Youmans. 



The Summary Process jurisdiction of the Judges of the Common Pleas is per- 
missive — not exclusiye. 

The jurisdiction of the Common Pleas attached to Summary Process causes 
before the Act of 1768, and the virtual effect of that Act, was only to provide a 
cheaper and more expeditious mode of adjudging that class of cases, without 
a jury if the parties pleased ; and being permissive only, did not actually oust 
the prior, ancient jurisdiction of the same tribunal, with a jury annexed, 
since no words of such import have been used. 

A carrier is liable in trover, under a variety of circumstances — and where he 
denies that he ever received the goods, and the proof is altogether satisfactory 
that he did, there is enough to go to the jury upon the inquiry whether he has 
not done some one of the acts which are held to be evidence of conversion, 
even in a carrier. 
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M^^'^^BO ^^f^^ Withers, J. at Bamwdl^ Extra Term^ Jany. 1850. 

Y ^ The action was in trover, for a parcel of Shoes, of various 

"^^ kinds, a quantity of Wrapping Paper, and a matted Trunk. 

Youmant. The Value at prime cost, of the articles, according to the 
proof, was from thirty to forty dollars. 

The plaintiff carried on traffic, as a shopkeeper, within 
thirty miles of Blackville, on the Rail Road. The business 
was transacted through an agent. Defendant lived in the 
vicinity of the shop. The agent had bought some supplies 
in Charleston foi* the shop, (and amon^ other things, such 
articles as were set forth in the declaration) from E. B. Stod- 
dard & Co. These supplies were brought to Blackville ou 
the Rail Road. Defendant and plaintiff made an agreement, 
to the effect that the plaintiff's wagon should carry a load 
of Cotton for defendant to Blackville, and the defendant 
should haul thence to plaintiff's shop a load of goods. The 
direct evidence from Stoddard & Go's, clerk of the shipment 
of the shoes in a matted trunk to Blackville was excluded, 
by reason of a seeming fatal irregularity in the execution of 
the commission. The Circuit Judge offered a continuance to 
plaintiff on this account, but he chose to proceed, and rely oq 
circumstances to prove the receipt of the goods sued for by 
the defendant at Blackville, to be transported to plaintiff's 
shop — and the verdict of the jury establishes the fact that he 
did so receive them. His receipt to Baxley, Rail Road agent 
at Blackville, shewed he received other goods beside the 
trunk which was alleged to have contained the shoes and 
wrapping paper — and all were delivered to plaintiff's agent 
at the shop, except the "matting trunk" (as it is called.) 
When defendant delivered the other goods, the plaintiff's 
agent said he asked Youmans for the trunk in question, and 
he said he had not received it. Baxley, however, said he 
saw defendant carry off the matting trunk. A trunk was 
mentioned in defendant's receipt to Baxley, dated 2d Februa- 
ry, 1847. 

Samuel O'Neall said that he was sent to demand the 
trunk of shoes of defendant, before this action was instituted, 
which was about cotton-picking time, and did accordingly de- 
mand the same, and defendant said he had never received 
them. 

Upon this case the defendant moved a non-suit, on two 
grounds. 

1. Because the case of plaintiff's own shewing was con- 
fined to the sum. pro. jurisdiction. 

2. Because there was here merely non-feasance in a carrier, 
for which case or assumpsit only would lie — not proof of any 
such tort as was the basis of an action in trover. 
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His Honor overraled the motion, and placed the cai^e ia OoLuuBiii, 
the hands of the jury, to enquire whether the defendant got ^^^^ ^^^ 
the trunk to carry ; if so, whether he lost it, or it had been _ ^ ' 
stolen from hiiii by some one else. In either of these cases, T'^®*! 
he would not be liable in trover, and the verdict should be Youmaas. 
for him. 

But the jury were instructed that if the evidence satisfied 
therm that the defendant stole the trunk himself, or had, in 
any other manner, appropriated the goods to his own use, by 
sale or otherwise, whether he meant to refund or not, the 
value to the owner, he was liable in this form of action. 
Some tortious dealing with the goods, inconsistent with the 
rights of the owner and in spite of them, was necessary to be 
proved by the plaintiff, but any such dealing: would be a con- 
version. 

Some illustrations were submitted to the jury, to wit:— ^ 
If Youmans had sold the shoes, &c. on the road, to a pur- 
chaser, intending to account to the owner for the value, and 
hoping to save a profit to himself — or if he had given them 
away to another, whereby they were lost to the owner, or if 
he had never used them in any way, but doggedly refused to 
give them up, with no good reason assigned — ^in either case, 
there would be such an infringement of the owner's right of 
property as would be tortious, and might prove a conversion. 

As stated, the jury found a verdict tor plaintiff for fifty 
dollars. 

The defendant appealed, and moved for a nonsuit or new 
trial, on the grounds. For nonsuit. 

1. Because the amount of the plaintiff's claim is only 
recoverable in the Summary Process jurisdiction of the 
Court, the said amount being as fixed and as well known to 
the plaintiff in the inception of the suit as when the evi- 
dence closed. 

2. Because there was not sufficient evidence of the con- 
version of the articles for which the jury awarded damages 
to entitle the plaintiff to go to the jury. 

3. Because the action should have been case and not 
trover. 

For new trial, 

1. Because there was no sufficient evidence of a con^ 
version. 

2. Because the verdict was contrary to law and evidence, 

Bellinger ^ Hutson^ for the motion. 
Owens J contra. 

Curia, per Withers, J. The action was in trover; and 
the value of the goods charged to have been converted, was 
a sum within the Summary Process jurisdiction of the Judges 
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Columbia, of the Common Pleas. A nonsuit is moved^ on the ground, 
May, 1850. |gt^ That the action was not cognizable in the General 
"^^ ^Jurisdiction. 



Troweil 2d. That, in any event, it should have been case. 
Yoimians. 3d. That no sufficient evidence of conversion was ad- 
duced ; — and on the last ground an alternative motion for a 
new trial is urged. 

Attention to the language of our statute law will shew a 
clear distinction between the case of a Magistrate's jurisdic* 
tion, and that exercised by the superior law court, by way of 
summary process. 
6 Stat. 239. By A. A. 1824, the Magistrate's jurisdiction, *' in matters of 
contract, to the amount of twenty doliars^ shall be exclusive, 
with the same right of appeal," &c. It cannot, therefore, be 
concurrent, (as it was before,) which is the same thing as to 
say, that no other court shall take jurisdiction of that class 
of cases. 

The summary jurisdiction of the Judges of the Common 
Pleas rests upon ditferent language and reasons. Up to 
1768, all civil actions for sums above twenty pounds curren- 
cy had to be prosecuted, in Charleston, (as appears by the 
7 Stat p. 197. preamble of the Act of that year to establish courts, <fcc.) As 
there recited also, that state of things repressed the settle- 
ment of the Province, accumulated the fees and business of 
the Provost Marshall inordinately, even to an extent ''often 
more than half the amount of the debts sued for, and the 
expense of recovering small debts, frequently far beyond the 
amount of such debts, to the great discouragement of plain- 
tiffs and prosecutors and the grievance of defendants." — 
Wherefore, courts in the country were established, their ju- 
risdiction declared, gaols built. Sheriffs appointed, fees speci- 
fied ; and it was further enacted, *'that it shall and may be 
lawful for the said Judges to exercise the summary jurisdic- 
tion, in the manner in which it is now administered." It is 
manifest that this jurisdiction is permissive — not exclusive, 
and was for the benefit as well of a plaintiff as a defendant. 
Experience shows that it is freely used, as the advantages of 
expedition and economy, on all hands, might lead us to 
expect. Certainly the jurisdiction of the Common Pleas at- 
tached to Summary Process causes before the Act of 1768, 
and the virtual effect of that Act, was only to provide a 
cheaper and more expeditious mode of adjudging that class 
of cases, without a jury, if the parties pleased — and being 
permissive only, did not actually ou.^t the prior, ancient juris- 
diction of the same tribunal, with a jury annexed, since no 
words of such import have been used. 

Against the wanton abuse of the higher jurisdiction, and 
oppression of defendants, the practice of awarding only 
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Mm, pro. costs when the developement shows the proper ^**^^™?JJ{ 
occasion for it, will be a sufficient check upon bad faith. May, I85a^ 

Whether the action of trover can be sustained, depends «, "" ^ 
upon the inquiry, whether there was a conversion. That the ^^ 
defendant below received the goods sued for, the jury have Youinans. 
affirmed ; and though a link was wanting for a complete 
chain of evidence to connect the shoes to a particular trunk 
which he did receive, yet when it appeared that all the 
goods which the plaintiff's agent bought were directed to the 
Rail Road agent, at Blackville, that all were received from 
him through the defendant, except the shoes; that a trunk 
was at the same time delivered to him at Blackville, which 
was never produced, it is no strained inference that You- 
mans received the goods sued for in that trimk, to transport 
from Blackville, for a compensation before received. 

The goods, therefore, are traced to him. He alleges, then, 
that he was a carrier — is liable only for breach of contract — 
and not in an action in form ex delicto. A carrier is certainly 
liable in trover, i. e., he is guilty of a conversion, under a 
variety of circumstances ; for example, if he puts them into 
the hands of a third person without orders, even (it is said) 
if done by mistake or upon a forged order. Trover lies 
against a person who illegally makes use of a thing found or 
delivered to him ; or against a bailee employed merely to 
keep or carry the goods, and having no beneficial interest, 
who misuses a chattel entrusted to him ; who draws out a 
part of the contents of a vessel and replaces it with water; 
or who improperly breaks open a box of goods or sells them. 
See these propositions and the authorities cited, 1 Chit PI. 
155. Now, when defendant denied he ever received the 
trunk, and the proof was altogether satisfactory that he did, 
surely there was enough to go to the Jury upon the inquiry 
whether he had not done some one of the acts, as above 
stated, which is held to be evidence of conversion, even in a 
-carrier. He had the benefit of the instruction, that if he lost 
the goods by accident, or by the theft of another, he was not 
liable in trover. He has not suffered in the law propounded 
to the Jury, and their verdict against him has enough in the 
evidence to support it. 

Evans, Wardlaw and Frost, JJ. concurred. 

Motion refused. 
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Co&uMBiA, Sanders UlcCoU and wife v. 7. C. Weaikerlyy sheriffs 

UKf, 4850. 

^— *"»^v'  The note was made payable to one as " guardian," for the hire of the slaye 

M'Coll & wife of his ward ; hdd^ that the legal title to the note was in the guardian, and 

"^'^ at his death, although he died insolvent, it devolved on his administrator to 

^^ ^' whom the money belonged, unless some right could be shown by the plaintiff 

(the ward and her husband) to receive it in opposition to him. 

Before Frost, Ji at Marlborough, Spring" Term, 1860. 

Sanders McColl, in May, 1847, married Catharine McRae, 
then a minor, who are the plaintilffs. Colin McRae was the 

fuardian of Catharine, and died, insolvent, in the fall of 
847. He had taken from Alfred Edens a note, for the hire 
of the slave of his ward, for fifty dollars, payable to Colin 
McRae, guardian of Catharine McRae, and dated 19th 
January, 1844. Joshua David, the Ordinary, administered 
on the derelict estate of Colin McRae, and in that right be- 
came possessed of the note. John A.. McRae, the brother of 
Catharine, in September, 1847, received the note from the 
Ordinary, under a promise to return it, if he, John A. MqRae, 
had no tight to it. He delivered the note to Sanders McCoil, 
who delivered it to his attorneys for suit. They brought the 
action in fhe name of David, Ordinary, and recovered a de- 
cree. The defendant, then Sherifif, collected the amount of 
the note and interest, which the plaintiffs, by this summary 
process, seek to recover. David, the Ordinary, claims pay- 
ment of the money to him, and has forbid payment to the 
plaintiffs. Th6 defendant, too, resists payment to the plain- 
'tiffs, and claims fh6 amount on account of a demand he bad 
^against Catharine McRae bef<l»re her -marriage. 

Judgment was .given for the defendant, becatise the legal 
title to the note was in Colin McRae, and, by administration 
on his estate, is vested in the Ordinary, who is entitled to 
receive the amount collected by the defendant. Colin Mc- 
Rae might have made advances for his ward : and the plain- 
tiffs can only claim from his administrator an account. They 
cannot recover the gross receipts derived by the deceased 
from the property of his ward. 

The plaintiffs appealed, on the ground 

That the guardian having died insolvent, the plaintiffs 
were entitled to the possession of any property that could be 
identified as belongmg to his ward, Catharine, one of the 

Elaintiffs, although mingled with the effects of the guardian 
imself ; and the note from which the defendant had collected 
the sum in controversy, having been plainly identified as 
given for the hire of a negro belonging to the said Catharinoi 
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a decree should have been given for the plaintiffs,, for the pro- Jj*^';^"*!^ 
ceeds of said notes in the defendant's hands. . *'•'* 

Dudley^ for the niotion. 
Thornwell, contra. 



M'CoU & wile 

T. 

Wea*licrly. 



Curiaf per Evans, J. There can be no doubt that Colin 
McRae was the legal owner of this note, and that at law, on 
his death, the right devolved on his administrator; to whom 
the money belongs, unless the plaintiffs can show some right 
to receive it jn opposition to the administrator. If Colin 
McRae had delivered the note to the plaintiffs without endorse- 
ment or assignment, this would have authorized the useof 
bis name to sue for and recover it, and when recovered, the 
plaintiffs, having an equitable interest, would have been enti- ' 
tied to receive it. So far, this court has recognized in vari- 
ous cases the equitable rights of those who have no legal 
rights. The counsel for the plaintiffs, foreseeing this objec- 
tion, has put his case on the ground, that Colin McRae was 
but the agent of the plaintiff's wife, his ward, of which the 
note affords evidence, being made payable to him as guardian. 
There are cases where the principal mayl^efcover on a con- 
tract made with his agent, where the contract was made 
solely for the benefit of the principal, and the agent had no 
interest in it. This was the case in Allen v. Braz'er. But ^ Bail. 55. 
he has utterly failed to show any authority for the assump- 
tion that the guardian is the agent of his ward. The guar- 
dian is'bound to maintain and educate his ward, according 
to her estate and position in i^ociety ; and to enable him to do 
this, the law gives \i\m^ in virtue of his office, a right to 
receive the profits of her estate to indemnify him for the ex- 
pense of her maintenance and education. All the interest 
which the ward has in these profits, is to have an account of 
the manner of the expenditure, in the propar forum. The 
circumstance that Colin McRae is dead and insolvent, cannot 
vary the case. We must consider the case as if he were 
alive and solvent. If the plaintiffs have any rights founded 
on the supposed agency and the words of the note, these 
existed at the date of the note, and she could as well have 
resisted the right of her guardian to receive the money, as 
the right of his legal representative. 

It is every day's practice for Executors and Administrators 
to take notes payable to them as Executors or Administra- 
tors, but I suppose no one would contend that a distributee 
or an administrator de bonis non could e;ther sue in his own 
name, or resist the right of the personal representative of the 
payee to receive the money. There may be cases in which 
Equity would interfere, as was done in Glass y. Baxter; iDes. 153. 
^ and in cases of pure agency, a court of law might sustain an 
action to recover possession of a note which was made paya- 
6 



74 APPEALS AT LAW. 

CoLUMBii, ble to an agent, as in the case of The Gity Council v. Dun- 
May, ^850> cqyt. But this is not a court of Equity, and the case is not 
^ ^ ^ ' one of mere agency. 

Andewon fjij^^ motion must, therefore, be dismissed. 

Hu^bBsand Wardlaw, Frost and Withers, JJ. concurred. 
. ^ ^' Motion refused, 

1 Tread. 436. 



J. L. Anderson v. Joel Hughes ^ T. T. Neely. 

Sixteen years possession by a former .occupant, from whom plaintiff derived 
title to the land in dispute, unaccompanied by other circumstances, not beings 
sufficient to authorize the presumption of a grant, and being the only evidence 
adducod, a nonsuit was properly ordered. 

The Court refused to in^rfere, when, with a just perception of his powers, the 
Circuit Judge thought proper to refuse a plaintiff's motion for leave to offer 
further evidence, after an opinion in favor of a motion for nonsuit hod been 
intimated. 

A decree of the Court of Equity, con^rming the return of commissioners uhder 
.proceedings had for partition, and assigning the portions of the distributees, 
amounts to no more than an ordinary conveyance. 

Before Withers,^!., at Laurens, Spring Termj 1850. 

This was an action of trespass to try title. The grounds 
of appeal will be answered by the following statement: 

It was in evidence for the plaintiff, that o,u the aSth Oct, 
1826, one Molly Stevens conveyed the Ipctis in quo to James 
Glover: that Molly Stevens had occupied the land so con- 
veyed, from 14 to 16 years. No other actual possession, 
occupation or use of the land in dispute, was proved on the 
part of the plaintiff. Certain proceedings were had in Equity 
among certain parties as distributees of James Glover, in 
which partition of real estate was sought and decxeed. The 
land in question (niuety^two acres,) was assigned by decree 
of the Court, confirming the return of commissioners under 
the said proceedings, to Stanford Glover. (This return of 
commissioners appointed to partition the land of James Glover 
was not undetseal, and the defendants insisted, that it vitiated 
the link of plaintiff's title founded upon it ; since the Act of 
the Legislature expressly required, that such return should be 
under seal : and it was hence urged, that the Court of Equity 
had done an act ijugatory and without its jurisdiction, in 
confirming the retiirn. The Circuit Judge held otherwise 
and admitted the order or decree of that Court.) The plain- 
tiff proved a conveyance from Stanford to Julius Glover, dated 
9th Nov., 1834. From Julius Glover to George Andersoui 
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dated Nov. 20th| 1836— -and from George Anderson to the Colxtmsta. 
plaintiff, dated March 1st, 1844. ^*y» ^^• 

A trespass against the true owner was proved by Hughes, ^^7; * 
under the authority of the other defendant Neely. Anderson 

Upon the conclusion of the plaintiff's testimony, defen- Hughes and 
dants' counsel desired to know distinctly whether the plaintiff Neely. 
had closed, and if any oth^r testimony was to be offered for 
hinl, it should be done before he made a motion that he had 
in view — assigning as a reason, that he did not wish the dis- 
cretion Of the Court exercised in favcMr of the plaintiff after 
his motion might be granted, in opening the case to further 
testimony on the part of the plaintiff. Upon inquiry by the 
Court the plaintiff 's counsel announced that he had closed. 

Thereupon a ^notion for non-suit was made, upon the 
grounds : 

1st That no grant had been offered, nor any evidence to 
authorize the presumption of one to Molly Stevens or other 
person, and therefore no adverse possession had been proved 
to make a title under the statute. 

2d. Because the proceedings in the Court of Equity for 
partition, constitutea no link in the plaintiff's title, for the 
reasons before set forth. 

His Honor sustained the motion for a non-suit, relying on 
the first ground assumed for defendants. 

Thereupon the plaintiff's counsel moved for leave to offer 
further testimony : saying, he had a grant, and fnight be able 
to give more evidence as to possession. This was strenuous- 
ly resisted by defendants' counsel, because of his previous 
distinct admonition, and also because if he had supposed such 
favor would have been accorded to the plaintiff, he would 
have pretermitted his motion for non-suir, offered no evidence, 
and have gone to the jury, relying on the want of title in the 
plaintiff. 

His Honor thought the plaintiff not entitled, under the cir- 
cumstances, to the favor asked, and adhered to the judgment 
of non-suit. 

The case was warmly contested. 

The plaintiff moved the Court of Appeals to set aside the 
non-suit, on the following grounds : 

1st Because having proved that Molly Stevens liv^d. on i 
the land fourteen or sixteen years, and conveyed to James 
Griover in 1826, and having proved a regular chain of title 
down to the present time from that conveyance, it was 
enough to presume a grant, — embracing a period of forty 
years. 

2d. Because the possession and title to the land was shown 
to be in the heirs of James Glover, by the proceedings for 
partition in 1831| and the decree of the Court assigning the 
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CoLuinu, said land to Stanford Glover, one ot the b^sirs of James Glover ; 
May, 1850. ^jjj^jj ^^^ twenty years after the commencement of the 

,^ possession of Molly Stevens, and enough to presume a grant. 

Anderson g^^j Because Molly Stevens having acquired a good title 

Hnghesand by her possession for sixteen years, against every body, but 

jNeely. the State of South Carolina, had aright to convey the land 

to James Glover, and the law would prestime a grant after 

four years possession longer in James Glover. 

4th. Because having proved sixteen years possession in 
Molly Stevens by living on the land — the law presumes, 
imder the circumstances, possession to accompany the various 
titles made afterwards. 

5th. Because it is not necessary to presume a grant to prove 
that the parties actually lived on the land twenty years. If 
they exercised acts of ownership over the land, by having it 
partitioned in Equity, and making conveyances, this was 
possession enough, connected with the 16 years residence on 
the land, to presume a grant in forty years. 

6th. Because His Honor ought to have permitted the plain* 
tiff to supply any deficiency, by offering the grant which was 
in bis possession, after the motion for a non-suit was made 
by defendants' counsel, and which he asked leave to do, and 
also proof of further possession. 

7th. Because it should have beien submitted to the Jury as 
a question of fact, whether possession did not accompany alt 
the titles offered in evidence — and also whether a grant might 
not be presunied, from the facts and circmnstances of the 
case, 

8th. Because the defendant, through his counsel, in opening 
his defence, stated that he claimed the land, as having been 
purchased by the plaintiff as his agent, and thereby conceded 
the validity of the title under which plaintiff claimed. 

9th. Because the non-suit ordered was in other respects 
contrary to law. 

Sullivan 6^ Perry ^ for naotion. 
Irhy 6f Young, contra. 

Curia, per Wardlaw, J. No grant having been adduced, 
evidence sufficient to authorise the presumption of one was 
necessary. For this purpose, sistteen years possession by a 
former occupant, from whom the. plaintiff derived title, was 
shown, and nothing else* The proceedings for partition 
amounted to no more than an ordinary conveyance; they 
showed a claim, but did not imply any possession under it. 
Sixteen years possession has no artificial favor to raise a pre* 
sumption, as twenty years might have, and as circumstantial 
evidence to induce belief, is, when unaccompanied by other 
circumstances, so wholly insufficient, that a verdict founded 
upon it, as the only ground of presumption, must have beeu 
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set aside. It was therefore unnecessary to submit to the jury JS^^^**?fir4 
the evidence that was adduced, andJtlm order for non-suit ; ^^^ ^ \ 
was' properly granted in the iSrst instance. 7^ 

If in his discretion the Circuit Judge had indulged the J*^*^®'^®^ 
plaintiff in his desire to offer further evidence, after an opin- M'Donald. 
ion in favor of a motion for non-suit had been intitnated, this 
Court would hardly have interfered ; but as little is this Court sJ^^^Bail: 
inclined to interfere, when, with a just perception of his powers^ 174. 
the Circuit Judge has thotight proper to refuse the indulgence. 
The defendant, by going to the jury without offering testimo- 
ny, might have compelled the plaintiff to submit to a non-suit, 
as the only means (without unusual Indulgence from the 
bench) of avoiding a verdict against him : and wheii the 
distinct admonition given by the defendant's counsel, the ex< 
perience of the counsel on both sides^ and the spirit in which 
the case was managed, are considered, it maj^ well beconceived 
that the circumstances justified the mode in which the dis- 
cretion of the Judge was exercised, and that no one can now 
dppreciate, as on the trial he did, the force of those circum^ 
stances. - 

The motion is dismissed. 

Evans, Frost <fc Withers, JJ., concurred. 
Motion refused. 



J. W. Mathency ^ wife v. John M Donald. 

The sheriff's jailor, who, it appeared, had occasionally served process, but who 
was neither employed by him as a regular deputy, npr considered as such by 
others, bid off, at a sale by the sheriff, in the name of another, a lot of land 
for which he had previously bargained with the defendant in execution, at a 
stipulated price, independent of what it might bring at sheriff's sale. After- 
wards being, or appearing to be, unable to raise the purchase money, he 
directed the party whose name had been entered as purchaser oa the sal'^s 
book, to make titles to the sheriff, who had agreed to take the bargain and pay 
the price agreed upon. The jury, with proper instructions, found the sale 
''null and void," under the d9th Section of the Sheriff's Act of 1839, and 
the Court sustained their verdict 

Before Withers, J., at Bamwdl, Extra Ternij Jdn.j 1860. 

The action was trespass to try the title to a lot of land in 
Barnwell. The plaintiffs sued as heirs at law of George 
Odum. George Odum died seized of the locus in quo. He 
left a will, it seemed, but died intestate as to the premises in 
question. His executor was George R. Odiim. Against the 



78 APPEALS AT LAW. 

Columbia, latter a Judgment was obtained, and execation lodged in the 

May, 185a pffi^Q ^f yjr j Harley, then sheriflF, by one Peeples. The \U 

M th ^^" question was sold by Harley under that execution, and if 

a^eney ^^^ ^^ ^^ valid, the defendant's t^le was good, otherwise 

M'Donald. the plaintiffs were entitled to recpver. 

The sheriff sold the premisesr on^e 1st Monday in August, 
1842. At that time, and during the whole term of Harley, 
John Heath was his jailor. One Je^coate was the crier of 
the sheriff's auction* John Heath said he bid off the prem- 
ises in the name of A. P. Aldrieh, who consented to allow 
his name to be used, with a view to have the lot settled to 
the use of his (Heath's) wife and family ; that previous to the 
sale he had made a bargain with George R. Odum, the de- 
fendant in execution, that be would pay $300 for the lot, no 
• matter how much less it brought at sheriff's sale, the sale of 
the sheriff being necessary to perfect the title. That on the 
occasion of the sale many persons were present who bid for 
other things, b,ut he could not say whether there was any or 
what competition for the lot. He bid for it $100, and at that 
price it was knocked down to him. When he made the bat* 
gain with Odum, he said he expected to get the money from 
Harley, but on application, Harley told him (before the sale) 
he could not let him have it — and advised him to have nothing 
to do with the purchase. Yet he still entertained the hope 
he might be able to raise the money. He affirmed he bought 
for his own use exclusively, and not for Harley, directly or 
indirectly, and that when he made the arrangement with 
Odum, Harley knew nothing about it. Finding, after the 
sale, he could not raise the money, he said he directed Al- 
drieh (whose name had been entered as purchaser m the sales 
book,) to make titles to Harley, who had agreed to take the 
- bargain and pay the $300. Heath positively denied he 
was Harley's deputy, or that he had ever done any act as 
such, except to pursue a fugitive from jail, who escaped from 
his custody. 

A, P, Aldrieh said he allowed Heath to use his naine in the 
purchase of the lot, upon application to him in the street, 
provided he was not to be involved in any responsibility. 
He remembered something about a purpose to settle the pro- 

Etrty. He did not attend the sale. Knew of no one but 
eath as concerned in it. Sometime afterwards Sanders 
(who was a clerk of sheriff Harley,) told him Heath wanted 
him to make title to Harley, and upon a conveyance to him 
by Harley, he conveyed to Harley. 

George R. Qdum was examined for the defendant, and 
testified, in substance, that he made sueh bargain as Heath 
had represented, and knew no one else in the transaction ; 
had nothing whatever to do with Harley-— and he had always 
told the plaintiffs that he had made the bargain with Heath« 
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Hdath was to pay him a part in cash, and on the occasion of ^^^''**'^ 
the bai^aln Harley was passing not far off, and Heath said J^^^^^ 
he would go and see whether he could get the money— went ^~>^ ' 
to Harley, and returning said he could not pay any of the ^*^^"®y 
money down— he did not remember any further arrangement M'Donald. 
between himself and Heath. Before that the negroes of his 
father's estate were divided among the heirs, and the sheriff 
or commissioner pressing for something to pay debts, he 
thought the lots in question had better be sold, and deemed 
#300 a fair valuation. He remembered giving no levy on 
the premises to the sheriff, and did not Imow of the levy or 
sale fill his arrival just after the sale, and on the san^e day, 
though he advised Heath to derive title through the sherifl's 
office. He did not order the sale or a re-sale. A sIhOri time 
after the sale he asked Harley if the $300 had been paid, as 
Heath had agreed, and Harley said he would have it fixed 
and applied to the judgment The bargain with Heath, he 
thought, was made on the sale day in July, 1842. There 
was then nothing to pay debts, out of the possession of the 
heirs, but these premises tod a plantation acquired after 
George Odum's will was executed. He did not make known 
to the heirs, before the sale, the armngement with Heathy nor 
had any of them ever complained to him but J. W. Matheney 
8 or 10 days after the sale. 

W. J. Harley denied utterly all concern, directly or indi- 
rectly, in Heath's bargain and purchase prior to the sale ; 
affirmed that he never heard any thing about it, except that 
on the sale day in Julv, Heath applied to him for an advance 
of the #300, he said he was to give for the lot, which he 
(Harley) told him he could not spare, and advised him against 
the purchase* He pronounced the sale regular in all respects f 
it was duly advertised, he announced the property, Jeffcoate 
cried the sale, as usual, and Sanders, the clerk, made the 
proper entries. The levy on the lot in question was made on 
the sale day in July, 1842. Heath failed to comply and he 
(Harley) paid the #300 ; Heath told him to get a title from 
Aldrich, and he did. He could not tell how long after the 
sale this was done, but the entries were inade when Peeples 
applied for his money. He said he did not re-sell because 
Odum thought his bai^ain was a good one as made with 
Heath — ^no one was at the time pressing for the money^-and 
he considered the sale made for the accommodation of Odum. 
He*had never heard any complaints by the heirs of Oeoi^e 
Odum until they sued him for the premises. He denied that 
he had ever told any one that he had bought the lot at sher- 
ifl's sale, and remembered no conversation with Major 0'- 
Bannon about the matter. He might have told him he owned 
the lots, but not that he bought them from George R. Oduni 
or at eheriff ^s sale. 
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CoLmmA. [Major O'Bannon had testified, that on OQe occasion, he 
^^^y* 1850.- j^ijg^ iJQj whether before or after the sale, Harley said to hiofi 

* ^ that he had purchased three lots of Mr. George Odnm, and 
Mathcney j^gj^^^ [,j|jj |^q^ jj^gy |j^y^ g^uj ^jg^ g^^j^^ "I have now papers 

McDonald, in my possession showing how your father's land lies." He 
did not remember he said any thing about putting them up at 
sheriff's, sale. Col. B. H. Brown said, that oti one occasion, 
he did not know whether before or after the sale, Harley told 
him he had bought the lots, and would not have- done so^ bat 
- that he owned property behind therp.l 

Harley said that Heath was his jailor, but not his deputy 
and never acted as such^ 

. Wilson Sanders, Harley's book keeper, said : the practice 
was that the date of papers was referred to the dky of sale. 
1 remember drawing the papers some time after the sale, at 
the instance of Harley, or of him and Heath. I would have 
done it At Harley's sole instance. I think the titles were not 
made for a year or two after the $300 were credited. 

The sheriff's execution book showed the credit of $300 on 
the case of Peeples v. George R, Odum. 

The plamtiffs adduced the writ book of Harley, which dis- 
closed, between the dates of 17 and 19 March, 1842, service 
of some. 18 or 19 sum. pros, by "J. Heath." 

Upon this disclosure the defendant became earnest to be 
allowed opportunity to shew that "J. Heath" was not the wit- 
ness, and the counsel for, plaintiffs oonsented to open that 
question. Much evidence was accordingly receivedr— but it 
left no doubt that X Heath was the same who had testified-^ 
the jailor. Heath, beiog recalled, remembered, he said,*nothing 
of this service, though he had, finally, a recollection of having 
once undertaken the service of a bail writ upon an emergen- 
cy* He and Harley re-affirmed that he never was a deputy, 
and so said Sanders, the book-keeper. Two others of 6 or 7 
who acted as deputies, testified that they neve^ regarded 
Heath as a deputy. One of them spoke of a great press of 
business at the Spring term of 1842, and it appeared that the 
custom of the office, on such occasions, wsts to hand writs to 
any one going to a neighborhood where they were to be 
served, who was requested. to serve them without any other 
authority than the request. YHis Honor did not fail to express 
the.^ hope, that such a scanaalous mode of doing business 
woiiid not henceforth be inaitated in the sheriff's office.) 
Barley said that if John Heath served the process, as indi- 
cated in. the writ book, it must have been by request of the 
lawyers, for he never had authority from him ; that to his 
regular deputies (as he called them, 6 or 7 in number,) he 
gave authority in writing. It did not appear, (rather the 
contrary appeared,) that he ever had a regular deputy, accor- 
ding to the scheme of the Act of 1839. Sundiy persons ia 
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his employment by the year, upon wages, acted as such. ^^^^**^ 

There was no further evidenqe to shew that John Heatii per- ^^^' ^^' 

. fortried any other function exceptas jailor. ^^TITk — ' 

^ Out of the foregoing facts the question's arose : Mftthwey 

-1< Was John Heftth a deptity sheriff by virtue of his em- M'Donaid. 
ployment as jailor? I hold that he was not, and so resplved 
that question in favor of defendant. 

2. Was he a deputy sherifi' in . J ttly, when the levy was 
made on the lot in question, or on the first Monday in Au- 
when the same was sold and bought by hith ? « 

.3. Did he buy for the use of sheriff Harley, directly or 
 indirectly, conceding that he was not deputy sheriff? 

These two last questions were of course for the jury, and 
were to be decijded with refere^^ce to the 59tb section of the 
^eriff's Act of«1839, which weis before the jqry^ and is. in the 
ibllowing terms : 

" No sheriff or deputy sheriff shall be concerned or inter- 
ested, durectly or indirectly, in the purchase of any property 
sold by either of .them officially ; and if any such i^heriff or 
deputy sheriff sbalL be concerned or interested in any stich 
purchase, at any such sale, made by either of them, be shall, 
cm conviction thereof, by indictment, be deprived of his office, 
and shall be liable to be fined arid iinprisoned at the discre- 
tion of the Court ; and such purchase shall be null and void.'* 

The 8th section of the same Act gives the sherifis power / 

to appoint ^^ regular deputies for whose conduct in office he 
shall be responsible,^ and\sUch are lobe qualified in the man- 
ner therein specified. By the same section: "every sheriff 
may appoint such special deputies as the exigencies of his 
business may require, for whose conduct he shall be respon- 
sible, except in the case of a special deputy who maybe 
appointed at the request of a party, his agent or attorney, and 
so expressed in the deputation.^' 

"Secv 10. The sheriff or his regular deputy shall serve 
and return every process, rule, order or notice, issued by any 
Court of record in this State, or other competent authority," 

&c. 

^'Sec. 22. The sheriffs or their lawful deputies respectively, 
shall attend alltheCourtsof Law and Equity," &c. 

"Sec. 36. If any sheriff or his deputy shall contract for, 
buy or purchase any judgment or decree of any Court, which 
it may become his duty to enforce, or any execution lodged 
in his office) or cause the same to be done,, directly or indi- 
rectly, the said sheriff or his deputy shall forfeit"^— -treble the 
amount, &c. — and the judgment, decree or execution shall 
be {p^o /sic^.0 satisfied. 

The counsel for defendant contended that if Heath was in 
fact a deputy sheriff when he bought the lot, yet the sale was 
not void, because he did not come within the letter of the law 
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OMiUMBiA, (vide above seq. 59,) since th<; property vfSM not sold by Heath 
M«y, 1850. offickUy. 

The eipcuit Judge says, I instmcted the jary thus: if Heath 



Ma^enejr ^^^ ^ deputy at the time of the le^y Oft the lot or at its aalei 
McDonald, (not as Stated in the first ground of appeal, at the time of a 
private omtraei made by Heath,) then I thought the sale was 
within the true intent of the $9^ seetion of the A^t ; for 
though he may not, in terms, have made the sale officially, 
yet it was'procur^ by him, and made for his purposes, as 
abundantly appeared from his testimony. Barley's, Aldrich's, 
and George R. Odum's. I stated that if a d^uty {g-oonred a 
levy of property With a ^iew lo purchase at the sate by his 
principal, and then resigned, just to eseape the naked terms 
of the 4ct, I should Md his purchase Atul and void^ 

But various other observations were made to the jury i»ot 
complained of in the grounds of appeal, for d^y favored tck- 
fendant. 

For exainpler^They were lold, that if Itoith did no odier 

acts as deputy, having no appointment as such, except those 

, disclosed by the writ-book, betwemi the 17th and 19th BJiaich 

preceding the sale ; or if he was even appointed by Harley tQ 

serve those processes at that period, and ^eiiceldrth he re- 

< mained as he Was before, ^ilor only, be should not be hdd lo 

have been a deputy at the sal^ in August, or tbaXevy ki luly-ir- 

much less if he acted at the instance of m^sibers of the bar — 

or if, as seemed the habit of the sheriff's office^ was convea- 

iently picked up for a iqpeeial occasion, and had no aiith<mty 

from any quarter. < 

I also told the jury, that in a case where ^e Jihetiff bad a 

* tetinue of deputies, ot persons who acted as such, as appeared 

to have been Harley 's c^se, and one of them, attending the 

sheriff's sale, bought property, with the levy or sale of wbi^ 

' he had had nothing to do,, I did not see any ^good reason why 

such a purchase should come under the condensation of the 

law, since one favorite object of the law was to enlarge «er1 

enliven the competition at pobllc forced sales. 

I did not myself think, though I cai^not say how the jury 
viewed the matter, that the question whether Heath was a 
deputy, was a coutrollii^'point in the eause. I ecHijectmed 
that all which appeared on that subject rather operated in its 
effect upon the weight of the testimony of Harley and Heafli 
upon the main question, (as I regarded it) to wit : whether 
Harley was concerned, through fieath, ia the levy and sale, 
in order that he hiftiself might acquire the premtses. That 
question was submitted to the ji^ry, as the leading eoB^ 
and upon the whole evidence. In general . tt^ wbi^ ad- 
vised that the policy of the law, as indicated in the :69th 
section of the Act of 1839, was one of high grade, tondiing 
the public interests and the poritj^ of tbe aduniinstmtioa of 
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the law, and ia proper cases, (but in such only,) it should be CountBiA^ 
faithfully applied . Th^ 3d and 4th grounds of appeal relate, ^^^^' ^^ 
as I apprehend, to the action of the jury upon \he facts in^ ^ 

volved in this turning point of the case^^^-ana I can only refer, 
for response to them, to the evidence and the verdict. 

The sec6nd ground presents a point, not raised or discussed 
before me, and of course not submitted to the jury. If the 
jury properly found what made the sale by Harley null and 
void, I do not perceive; if the question bad entered into the 
cause, how the defendant would have derived more virtue 
from the sale than existed in it. 

The jury found a verdict fot plaintiiS^ for the land in dis- 
pute, without any damages. V ' . . 

The defendant appealed, and moved for a new tri&t,' on th^ 
following grounds : 

1st. Because bis Horior charged the jury that If Heatli, 
wfto in private contracted with Odum for the purchase of 
the land in question^ was a deputy sheriff at the time of so 
contracting^ or at the time of the sheriffs sale, then the 
sheriff's sale did come within the purview of the Act of 1839; 
whereas, it is submitted that the Act of 1839 makes void such 
purchases only, by a deputy sheriff, as are made by him 0f 
property stM by him in his official character ; and that said 
Act does not make void purchaser made by a deputy /or Aii»- 
self and on his own account, at a sheriff ^s sale made by the 
chie^ sheriff, who Was not concerned or interested, directly or 
indirectly, in the said purchase. 

2d. Because the Act of 1839 did not invalidate the title of 
the defendant, who was a b&na fide purchaser for valuable 
consideration. Without notice. 

3d. Because the verdict is Contrary to evidence in this, that 
there was proof clear, positive and full, that Heath was not 
a deputy sheriff either at the time <f contracting for the lot, 
or at the tims of the sheriff^ s sale, 

4th. Because the verdict is contrary to evidence in this^ 
that there was proof dear, ^positive and full, that sheriff 
Harley was not concerned or interested, either directly or in- 
directly, in the purchase of the lots, either before or at the 
time of the sheriff's sale, and thatflie contract to purchase, 
and the purchase, was made by Heath {not a deputy) for 
himself andi ^o one else. ' 

6th. Because the verdict is in other respects contrary td 
evidence. 

€th. Because the verdict is contrary to law, 

Bellinger ^ Hxitson, for the motion. 
CrroAam, contra. 

Guria, per Wzt9b&s, J« — The course which this case took 
upoa the Circuity and the grounds of appeal which bring it 
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CoLVMBTA. before this Court, make it necessary to advert to the 69th 
^^» ^^ section of the sheriff's Act of 1839, in these words: "No 

^^ "" ' sheriff or deputy sheriff shall be concerned or interested in the 

Matiieney purchase of any property sold by them officiallv ; and if any 
M' DonaM. such sheriff or deputy sheriff shall be concerned of interested 
in any such purcnase, at any such sale, made by either of 
them, he shall, on couTiction thereof by indictment, be de« 
prived of his office, and shall be liable to be fined and impris- 
oned at the discretion of the Court; and such purchase shall 
be null and void." 

The idea urged upon us is, that the stle by Uarley, sheriff, 
was not one made by J. Heath, officially ; and therefore, J. 
Heath, conceding that he wa^ a deputy sheriff, might buy at 
sheriff Harley's sale. It is admitted that if Heath had sold 
officially as deputy, Harley could not have bought, for it 
would still have been Harley's sale ; but the prQposition, e 
conversoj is denied; 

The language of the Act is plain and peremptory, that 
neither sheriff nor deputy shall be in any wise concerned in 
purchasing at a sale made by either of them officially. It 
cannot be ipade plainer than the words make it, that at no 
sale by the sheriff as such shall he, or his deputy, be permit- 
ted to mOike a purchase of the property sold, or be directly 
or indirectly interested or concerned therein. 

This section cited must have such a construction ais will 
give effect tp its terms, and will, consistently with their rea- 
sonable import, suppress the mischief at which it was aimed. 
A great object of the law is to secure at all auctions, and of 
the section quoted, at judicial sales especially,, full and fair 
competition. When a Court of Equity detects, ainong.ordl- 
nary bidders, an agreement or combination, the effect oi which 
^^**®.^^lj^is to chill the sale or stifle competition,. no one. implicated 
ton, 2 Rich., therein will be allowed to, derive any benefit from a sale so 
£q. 3&5. conducted. If a deputy sheriff were bidding, it would seem 
to be wrong in his competitor to deter him or drive him off. 
lBaU.Eq. at It was so'said in Rowe y. CockrelL The policy of the law 
p. 133. jg preventive as well ^s remedial. The danger of combina- 
tion, the power of mischief, the temptation to fraud, al. com- 
bine to vindicate the purpose of the law in excluding the 
sheriff and his deputies from the privilege of purchasing, di- 
rectly or indirectly, at official sheriffs' sales. The sale is 
forced— rthe defendant powerless to counteract— the contri- 
vances will be hidden — and the solicitude of the law^giving 
power to extinguish the entire source of evil is manifest in the 
broad scope of the language of prohibition, and the accumu- 
lated punishment levelled at a party convicted of theoffisilce. 
We are not called upon to say whether in any^ case the con- ' 
currence of every one in interest may ratify 'the forbidden 
transaction. Such an idea is thrown out by Ch. Harper jn 
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the case just referred to in Bailey's Eq. It is not perceived, ^^^^'"^^ 
however, that a sheriff, or deputy, indicted under the 69th ^^^ ^^^ 
section of the Act of 1839, could defend himself by proving s"T^ 

that he was very hbnest in the transaction, that he paid a \ 
very full price, and that he exceeded a lively and fair com* M'Loadoiu 
petition. However true it may be that a fraud, technical or 
actual, implies the idea of some one defrauded, and however 
necessary that some one shall present the issue to enable the 
Court to act, we have in this case the complaint made bjr 
persons who prove that the fee of the land in question de- 
scended to them," and the fact is undeniable, that it rests in 
them yet, unles» divested by the sale made by Harney as 
sheriff. If Heath wa& his deputy when he bough;t, through 
the mere nominal agency of Aldrich, he bought nothing, the 
sale was void, and the heirs- of Odum, the plaintiff here, are 
the owners of the fee as much as they, were before the sale* 
The only doubt felt by this Cburt is, whether the charge upon 
Circuit, treating of Jleath upon the. supposition that he wa($ 
deputy, was sufficiently stringent against the defendant. 

The course of the cajse, however, seemed to have left that 
inquiry in thetrear— the charge to the jury, if it produced any 
effect, was calculated to lead them to conclude that Heath 
was not a deputy, that ha was only jailor-^and if so^ then the 
pivot of the case was, whether Harley was, directly or indi- 
rectly concerned or interested in the purchase made by Heath, 
through which defendant claimed right to the premises. 

We have reviewed the testimony vipon that subject ; this ^ 
opinion will not be burthened by its recapitulation ; it was a * 
proper question for the jury; there was evidence enough to 
support their conclusion ; and we are in no degree dissatisfied 
with it. . 

The motion is, therefore, refused. - 

Evans, Wardlaw & Frost, JJ.^ confciirred. 
Motion refused. 



The State v. hewis Mljmdon et al. 

It 18 the well-settled practice of the Cburt that the Judge has no power to order 
the names of any of the defendants to foe struck from an indictment ; though 
he may, at his discretion, in furtherance 6f justice, or for the attainment of 
truth, separate the trial of the parties, and send the case of such ajs, in his 
opinion, there is no dyidence to convict, to the Jary ; so that, if acquitted, they 
may be ezamiA^ for the others. 

Where the Court is of opinion that the Jury might verjr well haVe eonvieted a 
defendant on the evidenee, his motioii for a new trial wilt be refused. 
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CoLDiof A, Btfare Evanb, J., at Darlington, Fall Term. 1849. 

lAay, 185a . "' ' ' *=* ' ' 

*, tT"""*^ *^^® prosecutor, Elias Sansbury, proved that, as he was 

. TiieStAte gQijjg home from Church, on foot, he beard a great noise be- 

IfLendon. hind him ; that Truett had passed him, and was about twenty 

yards ahead of him, when the noise began, and immediately 

Sot off his horse, and stood in the road ; that Lewis M'Len- 
on came up, at half speed, on horseback, flourishing a stick. 
^ He rode up on the side of the prosecutor, raised his arm near 

enough to strike, and swore he could whip him. Kmnon 
came up behind Lewis; he did nothing. Lewis rode on his 
side some distance, flourishing his stick, and cursing the 
prosecutor, \^ho, to avoid him, got pver the ditch on the road- 
side, and picked up a pole to defend himself; and, finally, 
when they sot to the prosecutor's field, he got over th^ fence, 
/ when the^ kft him. He heard Kinnon say, after Lewis had 
been cursmg and threatening him some time, '^ Come along, 
iiewis,^ or something to that eflect. There had been some 
ill feeling of these parties towards the prosecutor, about an 
indictment for murder against them, or some of them. 

After the evidence was closed, the defendant's counsel 
moved to strike the names of Kinnon, M'Lendon and Tr nett 
put of the indictment. The Circuit Judge told him he had 
no power to do this ; that, in a case where there was no. evi- 
dence, and it was clear they had been joined to prevent their 
giving* evidence, he would send the case to the jury, to 
decide on the. guilt of such persons improperly joined, in 
order that they might, if acquitted, be examined as witnessets 
for the other defendant ; but that he could not undertake to 
say, in this^ case, there was no ground for the prosecutor's 
belief, that there was a concert between these parties; that 
Lewis M'Lendon was to beat him with the stick, and the 
others to assist, if necessary. The conduct of Truett,, in 
dismounting as soon as he beard the others coming, might 
very justly lead to the conclusion of pre-concert He did not 
understand the solicitor as assetiting, but the contrary. 

One Mixon, examined for defendant, said: He passed 
along the road at the time Lewis M'Lendon and Sansbury 
were quarreling. Could not say whether Lewis had a 3tick ; 
Sansbury had a pole. Kinnon came up, and said to them, 
" Hush, and go home and mind your business." Lewis was 
ahead of the rest ; witness passed on without stopping. It 
appeared that Sansbury had previously bound Lewis M^Len- 
don [and perhaps the others] to the peace, c^nd an attempt 
had been made to forfeit the recognizance. To ejSfect which, 
Sansbury had made an affidavit of the assault charged in 
this indictment, but it did not vary materially from his evi- 
dence on the trial. 
The Jury were instructed, that, if they believed from the 
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evidence, that Leturis M'Lendon raised his ^ stick with an ^J^^^"' 
apparent intentioin to atrike^^nd jnear enough to strike th«^^*^|_^ 
prosecutor, they should find him guihy \ iand, if they believed ^ '. 
that the other defendants had had a previous understanding ^^ 
with him, and were acting in concert with him, then they M'Lendon.' 
might find them guilty also* They found Lewis M'Lendon 
guilty, and acquitted the others. ^ 

Tne defendant, Lewis M'Lendon, who was alone found 
"Guilty," moved the Court of Appeals fof a new trial, cm the 
 following grounds : 

1. Because, there being no evidence to charge the defend- 
ants, Kinnon, M'Lendon and Truett, and the prosecutor ex- 

Eressly declaring that they neither did nor said anything to 
im, the motion to strike out their names, not opposed by the 
State, should have been grahted by his Honor, with a view 
to their being exaihined as witnesses^. 

2. Because, from the testin^ony of the prosecutor on. the 
trial, and on a previous investigation of the same matter, it * 
does not appear that defendant was guilty of an assault 

3. Because the verdict of the Jury yras contrary to law 
and evidence, the Whole transaction being npthing more than 
a vsar of taords. 

Dargan, for the motion. . ! 

M'Jver, SoUdtpr^ contra, . , * 

Curia, per Evans; J. — ^It is the well-settlied practice of the 
Court, that the Jbdge has no power to order the names of any 
of the defendatitj^ to be struck from the indictment. Such a 
power would substitute the Judge for the Jury in deciding a 
question' of evidence. The Judge may, at his discretion, 
separate the trial of the parties, and send the case of such as,, 
in his opmion, there is no evidence to convict, to the Jury, so 
that, if acquitted, they may be exatnined for the others. 
This is in furtherance of Justice, and to prevent what a dis- 
honest prosecutor sometimes attempts, to suppress the truth 
by including , all . who can contradict his statement in the 
indictment. No such application was' nxade in this case, 
and, if it had been, the presiding Judge would have granted . 
it, if to him it seemed necessary for the advancement of 
justice, or the attainment of truth. As to the merits of this 
defendant's case, we think the Jury might very well have 
convicted him on the evidence, and the mojtimi for a new 
trial is refused. . 

Wardlaw, Frost, and Withers, JJ.» concurred. 

Motion refused. 



88 . APPEALS AT LAW. 



CoLimBu, Ex parte John TolsM^ Prosecutor^ in re The State y. Joha 
^«»y*i«0. Linton. 



u 



Tol8<^ On the trial of an indictment for trading with a alaTe, the defendant had been con- 
yj^' - ficted, and jAot appearing to receive ientence, it had been sealed up and dep<^ 

sited with the clerk. At the next term, the aentence behtg opened, was found 
to. impose both fine and imprisonment, and the defendant still not appearing, 
the prosecutor made a motion that the Judge then presiding should pass the 
sentence. The Judge refused the motion, and the Court held that his discie^ 
tion was well exercised in doing so. 

Before Frost, J., at Che^terjieldj, Spring Term, 1850, 

John Linton had,' at a former term, been convicted for 
trading with a slave, and not appearing^ to receive sentence, 
it .was sealed up and deposited with the clerk. 

The recognizance for his appearance, was taken in the 
sum of three hundred dollars, and the sureties thereto, upon 
his not appearing to receive sentence, paid the same to the 
Commissioners of Public Buildings for Chesterfield District. 

At the present term of the Court, the appellant, John Tbl- 
son, made a motipn, predicated upon affidavit, that Linton 
had fled from the country, under a charge of a high crimi- 
nal^offence, and was not expected to return, that the sentence 
against Linton should be opened and entered upon the 
minutes of the Court, and that the clerk should be directed 
to issue^m /ocia^ thereupon, in order that the same might 
be collected from prQpeity of Linton, then ^Vithin reach of 
that process. It also appeared^ that the appellant, who 
claimed one- half the penalty, as the prosecutor in the case, 
had denianded of the Commissioners of Public Buildings 
one-half the amount of the recognizance, VHich they refused 
to pay, insij&ting that his claim, if any^ was upon the penalty, 
and not upon the recognizance. 

It was ascertained, by opening the sentence left by the 
Judge who tried the case, that the defendant was sentenced 
to pay a fine of five hundred dollar$, and be imprisoned 
months. By the practice of the Court, sentence, imposing 
corporal .punishment, is never pronounced unless the defend- 
ant is present in Court. Though a departure "from this prac- , 
tice may be permitted for some urgent cause, affecting the 
administration of justice, ii did not seem sufficient to justify 
a deviation that, by granting the motion, the prosecutor might 
have the benefit of an execution to collect his portion of me 
fine. 

The motion was refused. 

John Tolson appealed from the decision of the Circuit 
Court, on the ground 
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That, all pt'os^cutor and ioforiner/he was by law entitled ',^''''*^i\ 
to one-half the penalty imposed on John Linton, for trading -^^y' ^®*^' 



Tolson 

V. 



with a slare ; and that neither his absconding, after convic- 
tion, nor the payment of the recognizance by the sureties, 
could affect his rights as fixed by law ; and that, therefore, Linton. 
there was an error in refusing to direct tiie clerk to issue 
process for the collection of the sentence imposed, out of the 
property of the said Linton, supposed to be within reach of 
such process. 

, Dudley ^ Johnsorij for the motion^ cited and commented 
upon State v. Baldmuj 2 Bail. 641 ; Rex v. Harris^ 1 Ld. 
Raymond, 267; Reg. v. Templeman, Salk. 56, 400; People 
V. WinchelL 7 Cow. 625; State v. L^Cerf^ et al, 1 Bail. 
410. . 
' — ^, contra. 

Curin^ per Wardlaw, J* — The prosecutor's claim to one*- 
half of the fine is noted upon the case of the Staie v. Eald- 2 Bail. 541. 
win^ That case was decided upon the authority of Fan ^i^.^McC. 
Evour^s case ; and the latter case, relating to the penalty for 309. 
retailing without license, was overruled by the Act of 1826, 9Stat.56i . 
which, in the case of The State v. Lesterjette^ was held to Columbia, 
have tak^n away the informer's r^ht in cases of l-etailing,'by ^§ ^^^ 
appropriation of all fines under ths^t. Act to the Commission- cases, 75.^ 
ers of Roads, without saving the rights of ipformers. The 
Act of 1827, which, gave o&er fines to the Commissioners ^ ^tat. 321, 
of Public Buildings, does except, the rights of iqformers. 
The Acts of 1834, relative lo trading, with slaves, taake ^o^fg^^^* 
mention 4 of informors, and they, as welt as the Act of 1817, 
contemplate fines at the discretion, of the Court, and not such 
exact forfeitures as, usually go to informers. I^ince these 
latter Acts and Lesterjette^s cdi^^ there seems to have been 
a general impression that the informer, in a case af -trading., 
with a slave, is. not entitled to any share of the penalty, as 
a^ppears by the frequent practice of admitting such informer 
Its a witness without release. 

Admitting, however, that the prosecutor here is entitled to 
one-half of thef fine that may be collected froni Linton, he 
has no legal right to any share of the money that has arisen 
from the recognizance. A recognizance may be estreated, 
and full payment of its penalty be exatted, and yet the 
convict (who or whose sureties have pdid for breach of 
its condition,) obtain thereby no exemption from fine. The 
recognizance may be for a large sum, and the fine for a 
small one. If it should be made to appear that, from a recog- 
nizance .such as this^ adequate means have come to the 
hands of public functionaries, and that the defendant has 
^scaped the imposition or collection oi a fine, there might be 
ft. strong case for an appeal, by the informer, to those func- 
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CoLTOtwA, tionaries, or some other public authority, that anxt of Ihe 

j^y, 1850.^ means thus produced by his infbrmatioD, he should be paid a 

^ gum equal or proportionate to the share which he ought to 

ioUon have received of the fine. But such an appeal would be 

Linton, addressed to a just discretion^ and would .claim, not a right 

such as a Court could enforce, but the acknowledgment a[ 

an imperfect obligation resting upon equitable considera* 

tions. 

The sealed sentence, which was left by the Judge who 
tried the case, against Linton, was only a tecommendation to 
guide the discretion of a subsequent Judge, who might be 
required to pass the sentence. It was conformable to a very 
usual and proper practice, which has grpwn out of the rela-- 
tion of the Circuit Judges, and which was sanctioned by the 

7 Stat. 333^ Act of 1832, in the directions there given for a course to be 
pursued, when an appeal is taken from a conviction for a 
misdemeanor. That Act- shows that in the case c(Mitem-» 
plated by it, the sentence (as the writing is called) ddes not 
become (he judgment of the Court until it has been passed 
on the defendant in Court. In other criminal cases, it is 
still more plain that judgment must be rendered, or sentence 
passed, publicly ana in open Court. It is the act of the 
Court, and not of the Judge, to be done only in term time — 
and is not donjs until it is promulgated so as to pass into the 
registry of the proceedings of the Court. 

The real question iii this case^ then, is, whether the last 
Circuit Judge was so wrong when, in his discretion, ha 
refused to pass the sentence, at the instance of the prosecutor, 
in the absence of Linton, the convict, that this Court shall 
now nrder that to be done at the next term which he refdsed 
to do. It will be observed that not wily did the recommen- 
dation contained in the written sentence suggest imprison- 

7 Stat 454. ment as well as fine, but 4hat, by the Act of 1817, under 
which Linton was convicted, imprisonment ct not l6ss than 
one month is imperatively required. 

The sentence is an entirety, which cannot be so divided^ 
that, at one term, judgment may be rendered -of a fine, and, 
at another, of imprisonknent. Now, ought the sentence to 
have been passed? It would be much harder to show that 
it could have been lawfully done, under any circumstances, 
that! that it ought' not to have been done, when it was not 
moved, for by the prosecuting officer of tlie State. A full 
persuasion of the wholesome example and effective punish^ 
ment which result from convicted offenders appearing pub- 
licly to receive sentence, and with it the animadversion of 
the Court, makes Circuit Judges rigorous in insisting Upoa 

3 Burr; 1786. this course in all ordinary ca3es. * Where it is clear that the 
punishment will be only pecuniary, there are precedents for 
the personal appearance of the defendant being dispensed 
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with by previous mle, gi anted by the Court In consideration Columbia, 
of some unusual circumstances, and oh condition that a ^^^' 1950.^ 
clerk in Court — (perhaps counsel would be here accepted in- ,^C ^ 
stead) — undertakes to answer the fine; for a fine imposed in ^^ 
the absence of the defendant may be collected by well-known Hammond, 
process. But it has been positively asserted, by great Judges, j^^ ^^. ^ 
that, where any corporal punishment is to be inflicted, it is salk.4od. 
absolutely necessary that the defendant should appear per- 
sonally beford the Court v^hen the sentence is pronounced, ^^f^j g^k** 
^'for there is no process to take a man and, put him in the 56; '7 Cow! 
pillary," or in jail for punishment. ' 685. • 

This Court will not now decide that no case cati arise, 
wherein, in sdme form to be devised, and at the instance of 
the State, sentence of fine and iniprisonment should be passed 
in the absence of the defendant, in order that the fine, at 
least, mig:ht be enforced ; nor will it interfere with the ques- 
tions concerning costs which have been suggested : but it is 
well satisfied that the discretion Of the Circuit Judge was 
well exercised, and that a long paUaO and very extraordinary 
circumstances should have preceded his doing w^at the pro- 
secutor desired. 

The motion is dismissed, 

Evans, Fi^ost, and Withers, JJ., eoDCunred. 

Motion refused, ' 



The State v. William Durgan Hammond. 

Where, on the trial of an indictment for murder, the prisoner had had the advan- 
tage of a moat humane and faTorable chaiqge from the 'Cireoit Judge, andf tho 
Court of Appeals coold find no eixor in the verdict of the jury,, his moHimJor 
a new trial W€a refused. 

In his father's house, in a quarrel with him, the prisoner drew a knife, and, when 
pushed from his chair by the father for so doing, cut him with it.^ and, in the 
eombat which ensued, stabbed him, producing death. The prisoner had 
repeatedly declared — ** I don't expect to die a natural death^I expect to have 
to kill Josh (meaning his fisOlier) some time. He won't let me alone. We are 
always quarrelling and fighting whenever we meet." Afler the. homicide, he 
said — V I picked my place and gave it him here," pointing to his breast, 
Hdd^ That, if the facts showed that the quarrel was of the prisoner's seeking 
— that it arose out of his misconduct^-the jury might well have concluded that 
he sought the occasion to execute a preconceived design, of which his subse- 
quent declaration was evidence. 

Where, on the trial of an indictment of a son, ibr die murder of Iris father, 
there were many circumstances of brutality, indicating a recklessness of 
human U&— " a heart devoid of social duty, and fatally bent upon misohief'— 
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Gotmnii. k wm Mi that the jurjr were well wammted in liiidin; the prisoner guilty, 
May, 1^5(1. jndependeptly of the proof of eiprees malice, even if iht- partiee had stood in 

^ ^ ' the relation of strangers to eaeh other. 

TheStaie 

Q^i^l^^^^o^ Before Waedlaw, !•, ai Columbia^ Marchj 1850. 

The prisoner was indicted far the murder of Joshua 
Hammond, by stabbing hin^ with a knife in the right breast. 

The deceased was the father of the pisoner. The de- 
ceased was about fifty years old; had a wife and several chil- 
dren, to wit, the prisoner,, about twenty-two years old, a 
daughter, Ann, about sixteen, atid some younger ones. The 

J prisoner lived as a hireling at Mr. Rose's, about 3-4 of a mile 
irom his father's, and was apt to get drunk when he weiit out 
to places where there was drinking. The deceased lived 
with his wife and children, (except the prisoner,) near the 
road from Columbia tq Camden, in >a house of one room, 
with a piazzL on the north side, and the chimney at the east 
end. He had been excessively drunken ; and, when drunk, 
quarrelsome and violent; but, for a few months before his 
death, was sober, and was so on the night he was.killed. 

Henry Stephenson was a companion of the prisoners, 
about the same age. William Dunning, smaller than either, 
and about a year younger, had lived in the neighborhood of 
the deceased, but, at the time of this homicide, was living in 
Columbia, and had gone on a visit to the deceased's, whose 
daughter, Ann, he was courting. 

The whole testimony, taken as it was given, is here 
copied: 

Wm, Dunning. — ^I was present at the death of Joshua 
Hammond. He and his wife had invited me to go to their 
house that night. I went between sunset and dark. The 
prisoner and Henry ^Stepbenson came there, very late, after 
the family had gone to bed. Prisoner had been dritiking— 
he sat down by the fire. There was only one room in the 
house. Joshua got up. I was sitting by the fire with Miss 
Hammond, the oldest daughter. Joshua stepped out for a 
few minutes — returned and stood before the fire ; was asked 
to sit down, and sat between me and the prisoner. The 
prisoner said to me—" I understand you are going to get 
married." " I, who to ?" "Prisoner-*-" Miiss Cunningham." All 
broke out into a laugh. Prisoner sai<^ — " If you don't quit 
laughing at me, I'll pull out my knife and cut some of you." 
Joshua said-7-" Don't pull out your knife here, go home and 
go to bed." Prisoner — " I won't go to bed." Joshua — "You 
had bettej^ go home and go to bed, for every time you come 
here, you raise a fuss before you go." Prisoner^ — " I have a 
home, and I can go to it when I damn please." AH laughed 
again. The prisoner drew out his kaife^. Joshua said: 
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"You had better not draw your knife ; go hoiiie." Prisoner Columbia, 
— "I have a home, and can go to it wheh I damn please." J^*^ iQ50.^ 
Prisoner opened his knife and cut Joshua on the leg, or knee ^ ' 
— ^both legs, I think. I caught the prisoner, and drew him '-'^^^^^^ 
nearly to the door. I went into the piazza, and saw no Ebanmond. 
more. I left prisoner sitting on the floor. In five or ten 
minutes, I saw Joshua run out of the door; thd door was 
then -shut to, and, before I got to it, it was opened agaiti. 
Mrs. Hkmmond ran out with a light, and found Jfoshua lying 
between the garden and a hickory tree, about ten yards from 
the house. She broke open his collar, turned him over, and 
cried out, <' Lord of mercy, he's dead." I saw blood and a 
stab oh the right breast, betweeh the first and second ribs. 
I stayed all night Joshua never spoke after he was found, 
lind died in about half an hour. 

After I went out, 1 heard nothing in the house, but the 
children hallooing, except at the last, some voicc^ (I don*t 
know whose) say — " Oh, Lord of mercy." I, left the prisoner 
on the floor, laughing, with his knife in his hand ; a small 
knife, with slender blade, sharp pointed. ' 

Tiie prisoner lived with Mr. Rose, three quarters of a mile 
from Joshua's. Joshua was his father. Born in this district. 
~ I saw on the body a small bole in the breast, and a cut on 
each leg. 

^ .—My father lived in that neighborhood ; I did not, but 
was on a visit. As 1 went to Joshua's, I saw the prisoner 
and Stephenson in the road close by; I went to the house, 
got water, stayed a few minutes, then hallooed to them^ and 
weni to them. They asked me to go to old Joseph Brazil's. 
I did go with them; stayed a very short lime at Brazil's, and 
returned to Joshua's, leaving them atBrietzirs. We had no 
liquor with us ; I saw none* at Brazil's, and had seen none 
that day, except that, after prisonei came to Joshua's, he 
took a dram irom a bottle on the side-board, and put the 
bottle in his pocket. I donf t know what Stephenson's habits 
are, nor whether he had been drinking. I sometimes take a 
drink, but am not intemperate. 

I was examhied before the Coroner's in^U^st ; did not hesLr 
Stephenson examined then, but his testimony was read to 
me, and I was asked if I knew any more. I said ^^ No, I do 
not know that much.'^ I agreed with Stephenson down to 
the tune I left .the house ; I (old very little, for I was afiked 
little. 

There was no quarrel ; but, as far as I saw, all was good 
humor till the prisoner talked of drawing his knife. I forget " , 
^whether there was any reply about my being married to 
Miss Cunningham. Joshua and the prisoner were sitting in 
chairs, side by side. Somehow, the prisoner got out of his 
chair, and, when I saw him, was sitting on his hunkers. I 
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C01.U11BU, saw nobody strike blm, nor did I bear any How, ' I was not 

^•y» ^^\ looking ; when I looked, Joshua was sitting in his chair, ahd 

C""^ I supposed the prisoner had slipped out of hjs ; while on bis 

Tke^state jjuuj^^yg^ t^^ prisoner cut Joshua's legs* I forget whether 

Haomond. the prisoher had a hat on or not. i was in the left hand corner, 

next to Joshua — on the other side of Joshua the prisoner, then 

Stephenson,. then Miss Hammond (I don^ know her name) 

in the right hand corner, Mrs. Hammond was in a bed on 

the floor, just before the fire, when the prisoner cut Joshua^s 

legs. I was calm. Did not think prisoner was going to use: 

his knife, for he was often playing and deviling with a knife. 

When I took the prisoner to the door, he did not resist. I 
had run round, and was pulling the prisoner at the. time he 
made the first cuts — ^I standing behind him-^but, . before I 
could get him away, he made two licks. I pulled him. along 
on his butt, his feet dragging. I left him because he was 
laughing, and I thought he was not, goin^ to do any thing 
more« I always l^ive those who are fighting — would leave 
my father and brother. Mrs. Hammond got up after I. went 
out. Miss Hammond ran out first; soon as 1 caught hold of 
the prisoner. She had been sitting on the other side of 
Henry Stephenson, 

After Mrs. Hammond had turned Joshua over, and I had 
seen the wound in his breast, Ann came. I stayed two or 
three days, till the old man was buried. I don't recollect 
whether I had asked her parents for Miss Ann. I do not 
know her giv^n name; they <^led her Ann for short. As 
to courting, I went there sometimes. 

I was just stepping into the end of the shed when I saw 
Joshua go out^ As I got to the door, it opened, and Mrs. 
Hammond ran 6ut with a light When she fo^nd Joshua, 
she called me and Stephenson ; we went, antd the prisoner 
too, and he helped us tP take Joshua in. When I went out, 
I went ten or fifteen yards .from the house; returned because 
I beard a grown person cry, " Oh^ Lord !" I don't remember 
Stephenson's calling me back. . : • 

After we took in Joshua, the prisoner did not remaki over a 
minute. I did not hear him say anything, except that when 
be took hold to help us carry Joshua in, he said— '< Oh, 
damn you, get np, and go into the house." . 

The prisoner is peaceable when sober ; I never saw him 
drunk over two or diree times; then he was a little quarrel- 
some. 

There was lightwood in the fire— no candle. The old 
man did not run, but walked fast, when he came out of the 
door — said nothing ; there was not light enough for me to 
see him plainly. 

I set the prisoner down in four or five feet of the door. I 
had run round to keep him from hurting bis &tber. 
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i>r. A. W. Xij>tn^.-^Was called to see the body, after it ComifBu, 

had lain two days — llefore the Coroner's inqnest. Saw nar- ^*y» ^^^\ 

row wound in the breast, which was the cause of death ; ^""^ "^ ^ 
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another wound on the calf of the left leg was superficial ; 

both made by a cutting instrument. . Can't remember whe- Hammond. 

ther there was more than one wound on the legs. 

Henry Stephenson,-^! went to Joshua Hammond's about 
fa^If an hour before sunset; it wa^ raining; the prisoner 
came, and, together, he and I went to Joseph Brazil's ; oti 
the way, we met Dunning about the stable ; he turned back 
and went with us. Dunning left us at Brazil's ; we stayed 
till eleven, or lialf-past eleven o'clock, and then prisoner and 
I retuTned to Joshua's, went in and sat down by the fire 
where Dunning and Ann Hammond were. Joshua got up, 
slipt on his pants, went out, came back directly, and sat down 
with us. All got iG talking. Prisoner said to Dunning — " I 
understand you are going to get married." ^ Dufiping — ** Who 
to?" Prisoner— " Never mind, I heard so." Dunning — 
'* You're mistaken, I am not going to get married."" Prisoner 
— « Yes:" Dunning—" But who to V Prisoner—" A bettet . 
man told me so than you are." 'Mary Cuqningham's name 
was mentioned. Joshua said — "Bill Dunning shan't have 
Mary Cunningham— Pll have her myself." That set us all 
to laughing. The prisoner said — "If you don't hush laughing, 
V\\ pull out my knife and cut some of you." Josh — " Dont pull 
out your knife here ; you had better go along home and go 
to bed." Prisoner — ^*^ I have a home to go to^ whenever Is get 
ready I'll go to it." The prisoneir pulled out his knife. 
Joshua said to him — '^ Don't open your knife here, damn 
you. If you open it, I'll knock you into the fire place." 
The prisoner opened the knife, and Joshua shoved him off 
bis chair into the hearth. The prisoner made at Joshua 
with his open knife. Joshua rose and gathered a chair ; 
struck the prisoner and knocked him down into the hearth. 
The prisoner made at him again, and I got between them. I 
shoved the prisoner back into the fire-place, and told him to 
stand there, and 1 seized the chair Joshua had. Joshua gpt 
another chair from the middle of the floor, and came again 
. at the prisoner, who was standing still in the place I left 
him. Josh struck over me at the prisoner. I fended off the 
lick with my arm. The prisoner said — "I'm not going to 
stand here to be killed^" and made at Josh agajn ; cut at 
bim over loie, and the knife came down and cut my vest. I 
jumped from between them ; they came together and closed. 
About the foot of the bed, losh knocked the prisoner down 
again. I went to the door and called Dunning to come and 
help me part them, or they would kill each other. Dunning 
was in the piazza and came into the house. Just as he and 
I made up to part them, I heard Josh say — " Take care — let 
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CoLUMBu. roe get out of here." He set the chair down and walked ou^ 

^.^*^y' !_\, '^y "^- ^ ^*^ blood on the floor, and told Betsey (Mrs. Ham- 

, "C ^ mond) to get a light, perhaps Joshua is gone, and is bleeding 

The^te ^^ death. We went out to hunt him. Betsy came with a 

Hammond, light, and we saw him lying on his face. I turned him over, 

tore open his collar, and saw where he was cnjL I called for 

help. I, Dunning, the prisoner, and Betsey, carried him into 

the house. I went off alter John Brazil ; returned if^ half an 

hour and found Joshua dead. 

Soon as we laid him en the floor, I said-r-^' He's a dead 
man''— the prisoner walked off. I don't recollect when Dun- 
ning went out, but looked round, and not seeing him, called 
him. From the commencement of the skirmish to the close 
was only a few moments. In the skirmish, Betsey got up 
and cried — "Lord of mercy, they're fighting." 
.1 never saw the handle of the knifer— the blade, looked 
four or five inches long. I did not see the blow with the 
knife. When Josh, first shoved the prisoner off his chair, I 
saw the prisoner cutting at Josh's legs* 

Whe^n.Josh was striking over me, he said— "Go home.** 
I suppose the bloW' on the breast with the knife, when they 
, weje in the corner, soutii of the fire-place, I went to the 
door, and called Dimning before they got into that corner. 
Josh then knocked the prisoner down on his knees with the 
chair, at the foot of the bed — thepjrisoner then backed Josh 
into the corner. . 

There w6re two doors, north and south ; piazza on the 
north side ; fire-place in the east end. 

The prisoner was very drunk. There were spirits at 
Brazil's, arid the prisoner had left some in a bottle at his 
father's, all of which he drank after we came back. 

^ . — I had drunk some, bat was no ways intoxicated. I 
went to Joshua H's.from the Traveller's Rest, three quarters of 
a mile o|F, where I had been.an hour or so, and where there 
, was no liquor; went to the traveller's rest from H. Wilson's ; 
to H. Wilson's from Joseph Brazil's; don't recollect where I 
dined ; ^was Sjiiurday evening, and rainy. I went to 
. Josh's for an old pair of shoes ; had not been there half an 
hour before the prisoner came. Took my first liquor that 
day from prisoner's bottle at Josh's. 

Jos. BraziPs is west from Josh's — a mile. We met Dun- 
ning cominjg from toward Columbia. We took two drinks 
before we went to Brazil's; I took several at Brazil's-r-light 
ones. Brazil had sent for half a gallon to Columbia. We 
drank one boUle full^and part of another. About a good big 
..drink was left in the bottle at old Josh's, I did not see Josh 
drink any. 
Ann was in the south corner, I next, then the prisoner — 
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then Josh and Dunning in the north corner. There were Oolumbu, 
two bedsteads with beds, and two other beds on the floor. ^^ ' ^^^'^ 

Prisoner had his hat on — ^it fell into -the fire when Jtjsh _ • >^ ' 
shoved him off the chair. He was shoved towards tbe life, **®^^** 
and came down on his knees, with his knife open. Baimaond. 

Josh pushed him off his chair as soon as he opened the 
knife, before he made aiiy attempt to use it, and prisoner 
then struck at Josh's legs. J(»h jirked up a chair, and struck 
the prisoner white he was on his knees^ I don't k^ow whe« 
tber Josh's fist was doubted when he shoved or struck the 
prisoner into the fire-place. The first chair was of split bot« 
tdrn, the other bad a round wooden bottom. Jo^ struck with 
vengeance, wtienever he coutd get a chance. Josh was on 
the south side of the fire-place when ho knocked the prisonet 
down at the foot of the l)ed, after I had jumped out ; the 
close skirmish followed ; Josh gave back about two steps to 
the south comer, and then it ended. 

I thouglft, at first, that the old nian had gone out lor a 
stick — but I became alarmed when he stayed too long, and I 
imw blood. Dunnmg atnd I went out to look before the light 
was brought. » 

Dunning was sitting in the house when the prisoner was 
tfu^ust out of his chair. Nd^y interfered to part them 
before I did; Dunning did not drag prisoner to the doon 
Soon as the i^x&t began. Dunning ran out. He did not touch 
th^ prisoner or the old man ; if he had done so, no killiajg 
would have been done. He was very much alarmed-^is 
seary any how, and Was then almost crazy. 

Ann ran into the piazza soon after the fuss began ; I don't 
recollect seeing her again^ till Josh was brcmght in, nor hear- 
ing her scream. 

As we were carrying him in, the prisoner said, ^ Oh ! get 
up here, old Josh — ^you're.not dead." 

Dunning lived in Columbia ; I did not see him go to Josh's 
at all before he ytexM with us to Brazil's. 

When the old woman came with the light, she cried— 
" Lbrd, have mercy !" T^here was great noise and confusion 
immediately. The old woman was up fastehing her clothes 
during the fight. After the prisoner was knocked down at 
the foot of the bed, he rose and made at Josh, who backed 
into the comer. 

'Wm. Rose. — ^I live three quarters of a mile from Josh ; * 
.H's. ; the prisoner lived at my house ; Josh was killed Saturday 
night, 21st October. Between 11 and 12 o'clock, the prisoner 
returned to my house, after we had gone to bed. When he 
came into the piazza crying, my wjfe asked — ^*' What's the 
matter?" He said — "Josh is dead." My wife-^" You don't 
say so?" He— *-Yes." ^he— "How?" Be^'^l cut him. 
Yes-— (cxying— ^its God Almighty's truth, I've killed my &ther, 
8 
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CoLuMBf A, and I know V\\ be hung for it" He went fo his room—- thea 
^•y» ^^^out again ; I did not see him till next morning. 
'TT'tr ' Next mornin&: I went over to Josh H*s. and si 
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morning I went over to Josh H's. and saw him dead 

the wound on his right breast. The prisoner had a 

Sianmond. keen^ sharp-pointed knife, the blade about six inches long, 

with buck-horn handle ; which I have not seen since the 

deed. 

Next morning the prisoner returned to breakfast — was cry* 
ing; said his father was sober, and, in telling it over, said— 
** I picked my place, and gave it to him here/' motioning with 
his hand at his breast* 

He several times before said — " I don't expect to die a 
natural death." I asked him why 1 He answered — " I 
expect to have to kill Josh some time — we are always quar« 
Telling and fighting whenever we meet." 

After breakfast he went o^, and I have not seen him since 
till this day. 

^ . I did not state before the coroner about picking the 
plate* 

I have been in the neighborhood eight or nine years, and 
known the prisoner all the time. He is industrious \ nothing 
icontrary to a peaceful habit ever was observed in him about 
me. I often had liqtior ; he would take a dram, but not too 
much. 

. Josh H. wa& quiet when sober ; but, when drunk, was 
quarrelsome ; would, I suppose, fight when sober, if made 
mad. Sometimes he would be steady for several mouths^ 
and then would take a frolick« He had joined the churchy 
and been sober for several months before his death. . . 

I was not, before the Coroner, asked about what passed in 
the morning. 

Mrs* Ann Rose. — Confirmed her husband's statement as 
to what prisoner said Saturday night; did not hear what 
passed n^xt morning. 

DEFENCE. 

Miss Ann Hammond, — ^[Stammers so much that it is pain* 
ful to listen to her, and it seems impossible for her to give any 
connected narration.] 

Prisoner and pa were sitting by the fire talking ; pa ordered 
him to hush--Ttook a chair and struck him on the head. I 
went out and saw no more of it. 

That was the commencement ; I went into the piazza ; was 
scared. There was no qnarrel before the blow. It was a 
wooden bottomed chair. The prisoner's hat fell into the fire 
when he was ktiocked. There was a good light There 
was no previous attempt by the prisoner to strike. 

M • Henry Stephenson came with jvisonar. Dunning was 
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there — had not been there long, before they came. Pa and C«.wibu, 
ma went to bed. There was no liquor there — father had ***y» ^^\ 
drunk none. The prisoner was pretty drunk. Prisoner told '^ ^ ' 
Dunning he heard be was going to be married. There was *«*^** 
a laugh on the prisoner, but he did not say he would cui HMomond. 
them, nor did he pull his knife. I saw no knife. Pa got up^ 
did'nt tell prisoner to go home^ nor tell him to put up his 
knife, as I heard, I was sitting next to Dunning— did not 
pass over to the other side ; sat by Dunning till 1 went out. 
I went into the piazza ; did^nt look iq afterwards. Dunning 
came out, and went out of the piazza ; I was then standing 
on the side next the chimney. 1 was scared, but did not 
expect any murder. I saw no cutting on the leg, nor any 
pushing; saw pa strike him with a chair, knock him into the 
hearth, and then I went out. Ma was in bed when I went 
out. I did not see pa pass out When I went in, they had 
brought him in, I left the piazza and went round th^ end 
of the house ; stayed close to the back side. 1 heard ha 
noise in house. I saw ma take out a light.^ I heard nobody 
call, was near enough to hear anything that was said. H^ard 
nothing said about knife by prisoner. 

I am 16 years old. Saw prisoner helping to carry him in^ 

H k^ ^ Pa told him the day before to come ; he wished to 
buy some corn from him. Prisoner was there afternoon of 
the same day. They were oh good terms. Nothing was 
said about corn in the afternoon, as I heard. 

Harrison WUstm^ James Gill, John BrazUf Ben Brazil^ 
Thomas Parker^ were examined as to character, and in 
general, testified that the prisoner was quiet when sober, and 
not violent when drunk;. sometimes would drink too much, 
but not very often ; that Josh was more powerful ; very vio« 
lent sometimes when drunk ; often drunk ; but peaceable 
when sober, if not excited ; that they lived near the Camden 
road ; that the prisoner was next day on the public road ; 
and that Josh was a little over 50, the prisoner about 22. 

The Circuit judge says : I took as favorable a view of the 
case as I could for the prisoner, who was evidently in a des- 
titute condition, and seemed to be of dull feelings and feeble 
intellect. 

I thought that the relation of father and son, said to sqbsist 
between the deceased and the prisoner, much as it was calcu-^ 
lated to shock the a^pprehensions of the comnmnity, ouglit not 
to have much weight in determining the legal character <Mf the 
offence, when the age of the prisoner and the rude intercourse 
of the parties were considered. . 

i left it to the jury to decide what thQ true circumstances ^ 
and incidents of the transaction were. I explained the dis* 
tinctions between murder and manslaughter, and the differ* 
ence which the fight iA babitation on the &tbmt^ side might 
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CM.01IBIA, tnake between the case occurring in the father's hpuse, and 
May, I860, ^ ^^^ ^f sjujilar incidents elsewhere; but I thought that the 
TK R« right of habitation would no longer be influential, if it ap- 
TbeStatt peared that the father had used unnecessary Tiolence before 
UmuaotA &ny assault was committed by the prisoner, or after the pris- 
oner had really desistal from fight, and i^own his willing- 
ness to go out, if permitted ; or if it appeared that the combat 
arose from the fatber^s effort to punish the prisoner, «nd not 
to eject him from the house. I left it to the jury to decide 
whether it could be a case of mutual combat on sudden occa- 
sion, in the course of which death had ensued, after a strug- 
gle in which the parties were on equal terms in the beginning, 
and no unfair advantage had been taken by the prisoner* 

I thought very lit|le attention should be paid to the decla^ 
rations of the priscwier, proved by Mr. Rose: "That he would 
be hung," was no acknowledgment of the guilt of murder, but 
a na^tural expression of remorse for a dreadful deed done bv 
an ignorant man. '^That he had picked his place," proceeded 
i . I thought, from the self-deception of the prisoner's imagina- 

tion, or from his exaggeration to his oWn disadvantage in his 
effort to detail every particular of the afiair ; and even if a 
trtie statement of the quick working of his mind, in a moment 
of danger, did not, I thought, necessarily imply that malicious 
deliberation which the expression at first suggests. 

The brutal conduct of the prisoner, in drawing and opening 
his knife, cutting his father's legs, and afterwards pressing 
Upon him, were bmught to view ; and the jury left to decide 
whether the indications of "a heart devoia of social duty," 
were to be seen. 

The jury returned a verdict of guiity, with a recommenda- 
tion of the prisoner to mercy, on account of his youth. 

The prisoner moved the Uourt of Appeals for a neW trial, 

Because the verdict of the jury, finding him guilty of mur- 
der, was contrary to the evidence, the law, and the charge of 
the presiding Judges 

Tradewdly Arthur and Moore, for the motion, 
Fair^ Solicitor^ contra,. 

Curia, per Evans, J. — The jury have found the prisoner 
gitilty. There i» no GOmplaint of any error in law in the 
charge of the Circuit Court ; which, on the facts, was as fa- 
vorable to the prisoner as he could have desired. The only 
question submitted to this Court is, whether the facts ptoved 
make the caee one of murder or manslaughter. - In questions 
affecting human life, even the life of the most depraved, this 
Court is not governed by the same cold and inflexible rules 
by which it proceeds in questions of property. The humane 
maxim of the crimiilal law is, that all doubts are to be solved 
ia favor of the prisoner; Nay, it is even said, it is better thai 
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ninety and nine guilty should escape rather than dne ipbocent ^^^'''*'^ 
man should suffer death. If the jury have withheld from the ^^^^* ^^' 
prisoner the benefit of these merciful maxims, it is the duty "^ ^ 
of the Court to give him the benefit of them, by granting him ^^^^ 
a new trial.. This Court is not unmindful of its duty in this Banmend. 
respect, aAd we have approached the prisoner's case with a 
due sense of our responsibility to h^m and to the country. 
The question is — is the prisoner guilty of murder? 

The main ingredient of murder is malice ; which may be 
proved by previous threats, former grudges, hatred and ill* 
will, or it may be inferred from the facts attending the homi- 
cide, shewing a cruel and vindictive temper, a wantonness in 
the destruction of human life, and a heart regardless of social 
diuy and fatally bent upon miechief. The former is denomi- 
nated express, and the latter implied malice; and these I pro* 
pose to consider separately in reference to the evidence of the 
case. 1. Is there evidence of express ^malice? In looking 
Ihrough the evidence as reported, one cannot fail to be struck 
with horror at the prisoner's repeated declarations to Rose, ^'I 
don't expect to die a natural death ; I expect to have to kill 
Jo^h (meaning his father) some time. He won't let me alone. 
We are always quarrelling and fighting whenever we meet." 
It is atoned that this does not import malice; that he may 
have meant no more than, from the way in which he was 
treated by his father, he apprehended that, in some rencontre 
between them, the necessity of killing his father might be 
forced on him in self defence. This may possibly be so; but 
there is no evidence, from their preceding intercourse, that 
there was any likelihood of any such event. If We are to 
Judge of the past by what occurred on the nigh^of the homi- 
cide, we should be more apt to conclude that the quarrelling 
and fighting on previous occasions was the result of the mis* 
conduct of the prisoner; It is very certain he had meditated 
on such an event, and that it was not a casual thought, but 
one over which his mind had brooded; a settled purpose; for 
Rose says he heard him repeat it several times. But it is 
said the previous quarrels had been reconciled, and that the ^ 
subsequent killing on sudden quarrel should be referred to 
that and not to the previous malice. The rule of law is, that 
where there has been a reconciliation, the homicide is not 
necessarily to be referred to the ancient grudge, if from the 
circumstances of the case it appears to have grown out of the 
recent provocation. This is a question of fact. If .the facts 
show that the quarrel was of the prisoner's seeking, that it 
arose out of his misconduct, the jury might well conclude 
that he sought the occasion to execute a preconceived design, 
of which his subsequent declaration to Rose, that "I pickea 
my place, and gave it him here," (motioning with his hand 
to hid breast,) was evi4ence. 
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CoLviiBu. 2. Was there evidence of implied malice? On this subject 
May, 18B(X j^ jg ,jqj possible to lay down any precipe rules to govern all 

^^ ^''"""^ cases. The conclusion must be drawn from all the facts 

TheState ^hj^h occurred at the time. Was the homicide committed 
Hammond, in sudden heat and passion, excited by reasonable provoca- 
tion ? If so, it is only manslaughter. But what is reason* 
able provocation must depend on circumstances. If oue man 
strike another, and (he other, having a weapon in his hand, 
kill him, this is, in general, manslaughter; but I do not sup- 
pose any such conclusion would follow if the blow was given 
by a feeble woman or a child. If the provocation be slight, 
as mere words, or there be evidence of deliberation, the case 
will be murder, although the quarrel was sudden and the 
parties had been, up to that time, friendly. Even in cases of 
mutual combat, if one begin the fight with a mortal weapon, 
it is murder ; for in all such cases the combat must.hav6 been 
begun on equal terms to reduce the offence to manslaughter. 
The facts of this case, immediately connected with the 
homicide, are these, as proved by both the witnesses. The 
company laughed at something that was said. The prisoner 
said, "If you don't quit laughing at me, Til pull out my knife 
and cut some of you." The deceased said, " Don't pull out 
your knife here ; you'd better go along home and go to bed." 
The prisoner: "I won't go to bed." Deceased said, "You 
had better go home or go to bed.". Prisoner: "I have a home, 
aind I'll go when I please." The prisoner pulled his knife out 
of his pocket. The deceased said, " Don't open your knife 
here, or I'll knock you in the fire." The prisoner opened his 
.knife. 'Soon after, the prisoner was on the floor, probably 
pushed out of his chair by the deceased. The prisoner cut 
the deceased on the legs. The deceased struck him with a 
chair; a combat ensued, in which the deceased was stabbed 
in the breast with the knife and died in a short time. 

In reviewing the facVs of this case we cannot avoid the 
conclusion that the prisoner's conduct throughout was most 
unjustifiable. His threat to pull out his knife and cut some 
one, was without excuse. His refusal to go home and go to 
bed, and opening his knife, in defiance of his father's orders 
to the cdntrairy; his cutting his father's legs for no higher 
provocation than pushing him out of his chair on to the floor, 
was not merely disoi)edieut, but it was barbarous and blood- 
thirsty. It does not appear that the deceased in the first in- 
' stance did more than to push him oiit of the chair m which 
the prisoner was sitting, next to the deceased ; and this I think 
he might well have done, consistentlv with law, when the 
prisoner had an open knife in his hanu, which he had drawn 
with the avowed purpose of cutting some one. Another fact 
worthy of notice is, that.the occurrence took place in the house 
of the deceased^ and that he had requested the prisoner to go 
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home or to go to bed, both of which he had refused, deelftring £^'^''*^Ji 
his purpose not to go until he pleased. ^ j^* ^ 

The law is clear that under the circumstances the deceased TK^stat 
had a right to put him out, and to use any force necessary to \ 
accomplish that object. The degree of force always must do- Hammond, 
pend on the circumstances of the case^ The law does not 
require so great an absurdity as that a man should lay his 
hands gently on an intruder into his house who has refused 
to depart, and is armed with a drawn knife in his hand* 
There is nothing then in the case which would have author- 
ized the prisoner to use his knife, by the infliction of wounds 
on the legs of the deceased : it is even doubtful. if he did not 
use the knife simultaneously, or before he was pushed from 
the chair. Up to this time the deceased had used no unlaw- 
ful .violence, and the bloody combat which followed was but 
the natural result of the prisoner's .unlawful act in cutting the 
deceased with his knife — ^and, but that he was on the floor and 
Ipould not reach higher, it is not unlikely that the blow which 
was aimed at his legs would have been directed at his heart. 
In short, there are so many circumstances of brutality indi- 
icating a recklessness of human life, of ^'a heart devoid of so- 
cial duty, and fatally, bent upon mischief," that I think the 
jury were well warranted in finding the prisoner guilty of 
murder, independently of the proof of express malice, even if 
the parties had stood in the relation of strangers to each other. 

By the laws of most nations, as well barbarous as civilized, 
the relation of parent audi child is regarded as one of peculiar 
sanctity. One great nation of antiquity looked upon the crime 
of parricide as impossible, and therefore provided no punish- 
ment for it. The prisoner is only 22 years old — an age at*  
which, by the laws of most of the civilized nations of Europe, 
he was still under parental control, and bound ,to obedience. 
By our law he was emancipated from the dominion of his . 
father, but he was not thereby freed from the moral obliga- 
tion to honor and feverence the author of his being. I can 
hardly conceive of a case in which the death of a parent by 
the hand of a child can be less than murder, e^rcept in self- 
defence. A blow from a woman or child would not, except 
in very extji'aordinary ca^es, mitigate the oflence to manslaugh- 
ter, liecause a blow given by such a person oiight not, in a ra- / 
tional mind, produce that transport of passion on account of 
which the law attiibutes the homicide to human, infirmity. 
The same reason, I think, should apply to a blow given by a 
parent. Forbearance would seem to grow necessarily out of 
the relation of the parties, and in general will be found to 
exist except in those fiery tempers which equally disregard 
the laws of God and man. But the case does not require it, 
and 1 do not propose to prosecute this discussion any farther. 

No inflexible ^ule can be laid down to govern every case. 
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coLUMBii, There must be some modification to every rule, growing ont 
***y» *^^'^ of the infinite diversity of hum^n transactions* It may be 
*^ ' that some allowance should be made in the case of th^ pris- 
^^■*™ oner. The rudeness of his conduct towards his jGetther may 
M'Chitiey. have grown out of defective moral discipline, and that the 
bloody tragedy which terminated in the murder of his father 
is but the natural result of that father's evil example. But be 
this as it may, he has had the advantage of a most humane 
and favorable charge from the Circuit Judge, and we ar^ 
unable to find any error in the verdict of the jury. The mo- 
lion for a new trial must therefore be dismissed., 

Wardlaw, Frobt and Withers, JJ., concurred. 

Motion refused. 



\ 



Patsey Austin v. James M^Cluney, administrdtor of David 

MCreight. 

A deed of indenttire, by which a .mo&er bound out her illegitimate son as aa 
apprentice, was affirmed to be Toid under the Act of VHO, iso far as the soa 
was concerned, because he was not a party to it ; but the Court held that &e 
mother could riiaintain an action at law to enforce its ooTenaats for the bene- 
fttoftheson. 

Btfore Evans, J., €U York^ S^ing, Term^ 1850. 

The plaintiff was the mother of an illegitimate child, called 
David Austin, but generally David McGreight. By inden- 
ture, dated the 9th September, the plaintiff bound her said 
son to the intestate David SlcCreight, to learn the mystecv 
of farming until he was twenty one years of age, which 
would be on the 17th of December, 1844. In this deed, she 
covenanted for the faithful performance of the duties of the 
apprentice, and the master covenanted for instruction and 
education, and at the expiration of the term, to give the ap- 
prentice a horse, bridle and saddle, and a suit of clothes. 
The boy served out his tinae, and every part of the master's 
covenant was performed, except to give the horse and clothes. 
The master died shortly before the term of apprenticeship 
expired. The apprentice went to Mexico and died. This 
action was to recover on the covenant the value of the horse 
and clothes. The defendant moved for a non-suit, on the 
ground that the plaintiff had np such interest as would lia- 
ble her to maintain the action. The Circuit Judge said be 
was strongly inclined to that opinion, but did not feel so clear 
as to arrest the ca^e by non-suit; that if the defendant's 
counsel was right, be would have the benefit of it in the 
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» 

Appeal Court; and if he was wrong, the verdict would de- ^'^^^h 
lermine the case. ^^^^ '^^ 

Verdict for $185, the estimated value of the horse and . " . 
clothes. ^"«» 

The defendant renewed his motion for a non-suit, in the ^^'CJluney. 
Court of Appeals, on the following grounds: 

1st. Because his Honor erred in overruling defendant's mo- 
tion for a non-suit, which was made on the ground, that Pat- 
sey Austin, the plaintiff, could not maintain this action. 

2d. Because the instrument was void under the Statute, 
and void at Common Law. 

« 

. Or for a new trial : 

3d. Because there was no evidence that the plaintiff sus^ 
tained any dunage by reason of the breaches assigned. 

• Witherspoorij iox the motion, said: The indenture should 
have been signed by the son, and proved before a magistrate ; 
that in its* present form it was void under the Act of 1740, * 
3 Stat. 644. Wdbom v. Little, 1 N. & M'C. 263. That 
it was not good at common law^ that the father cannot 
at common law bind his son as an apprentice, 2 Kent 
Corn. 262 & 263 & 264, part 4., cited U. S. Dig. Title, Ap- 
prentice. — 6 Barr. in 2 an* Dig. 1848, page 25, sec. 1, to shew 
that the son in this case might recover if he has performed 
his contract, but that his mother could not. 

Oadherry, contra, insisted that the mother could bring this 
action, 1 Chit. PL 3. iStone v. Oordon^ 3 Moore &; Scott, 322. 
Ex parte Richardson, 14 Vesey, 187; Smith v. Mmery, 7 
Halsted, 53 ; Home v. Home, 1 N. Ham p. 49 ; Gardner v. 
Gardner, 10 Johns. 47 ; Montague v. Smith, 13 Mass. Rep. 
404 A 405 ; Rose v. LaffanA* Redmond, 2 Spear, 424 ; Vot- 
entitle v. Bladen, Harp. 9. Said the indenture Was not void. 
Day V. Everett, 7 Mass. Rep. l45. As to the damages, he 
cited Wheelwright v. Bean, 8 Hall, 391 ; that the mother of 
an illegitimate child has the right to its custody and its ser- 
vices, 2 Jac. L. Die. 229, Title, Habeas Corpus. The Com- 
monwealth v. Pee, 6 Sgt. & R. 255. The People v» Landt, 
8 Johns; 375; that the father is liable to the mother of an 
illegitimate child for its support. Chit, on Com. 124 & 148 ; 
that the presumption should be always in favor of the legiti- 
macy of the child, Vaughan v. Rhodes, 2 M'C. 225, and that 
the contrary had not been proved on the trial below. 

Curia, per Evans, J. — ^^The first question which I propose 
to consider, is the second made in the brief: Is the indenture of 
apprenticeship void by either the statute or the common la\t ? 
I do not propose to undertake to discuss, much less to decide, 
whether, by the common law, a parent can bind his infant 
child as an apprentice. It would seern^ according to Chaa- 
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Columbia, celloT Kent, no such power existed, and his opinion has the 
mj, 1,850. authority of a case in 3 Barn. <fc A. 68, to sustain it. The 
~^, ^same opinion is expressed in Springfield v. Haskell ; and in 
Austin Pierce V. Musselberg , but in Rex v. Cromford^ liOrd Kenyon 
M'Cluney. intimates a different opinion. In the matter of McDomles, 
Q J 1 ^^^ Court say a parent may bind his infant child: an appren? 
i^r tice, and the same opinion is to be found in our own case of 
2 Yeracr, b^Eubanks V. Peake; but, as I have said before, I do not pro* 
4 Leigh R. pose to decide it. It is not involved in the case. I have re- 
8E^t25. f^^^^^ t^ i^ ^^^y because it was argued by thecounsel on both 
8Johnson 331. sides, and because it afforded an op|)ortunity of presenting 
2 Bail. 497. the authorities on boih sides, as far as my researches have 
gone ; nor is it necessary to inquire how far, in loco pardhtis^ 
the mother of an illegitimate child stands in relation to him. 
Of necessity she must exercise power and contrbl over him 
whilst of tender age, and there are cases where the mother's 
rights over such a chilcT have been so far recognized, as to 
restore it to her by hqbects corptis. , Deplorable indeed would 
be its condition,.unless its government and control were vested 
in some one. But I have no where seen anything which 
authorizes the conclusion that a mother has any power to 
bind her illegitimate child as an apprentice. It may, there^ 
fore, I think, be safely affirmedj that as the deed was not 
executed in conformity with the Act of 1740, 3 Slat 544, (by 
which the infant, to be bound, must be a party to the deed of 
indenture,) it was void so far as the infant was concerned. 
But it does not follow from this that it may not be binding as 
between the parties to it, who are the parties to this suit. 
There is nothing unlawful, but much that is praiseworthy ill 
the stipulations. Parties may lawft^lly contract about that 
which is not prohibited by the law, as immoral o^ against 
public policy. If A should enter into a contract with B, that 
C should serve him as an overseer, or build him ^ house, or 
go to Rome on his, B's business, and, jn consideration of this^ 
B should undertake to do certain acts, or to pay a sum of 
money, I do not see why ^ach may not maintain an action 
against the other for a breach of the covenant. In this pas^ 
I construe this covenant to be nothing more than this, thai 
the plaintiff undertook that her illegitimate son, David Aus* 
tin, should serve M'Creight ^s an apprentice, until he was 21 
years of age ; in consideration of which, M'Creight undertook 
to give him instruction in his trade and schooling, and, at the 
expiration of his term, to give him a horse and a suit of 
clothes. The plaintiff has performed her part, her son has 
SecEubanks f^ti^hfully performed what his mother undertook, and I can 
V. Peake, 2 s5e no reason why the defendant should not be compelled to 
^il. 497. perform what was stipulated by his intestate. 

The deed of indenture in this case was not executed ac- 
cording to the Act of 1740, which requires that ttie apprentice 
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should te a party to it, but we have a gfeat many cases in Coumnu. 
which it has been held (hat the parties were boiuid at com-^^'^ *®^' 
ttion law, although the intruments declared on have not been ^ """^T ' 
taken in pursuance of the statute, on the principle that they •^'^^ 
were voluntary and therefore binding. In the case Commw- M'Claney. 
sioners of Poor v. Gilbert ^ it was held that a yoUmtary bondv, « ' - 
given to the commissioners of the poor for the maintainance of * 

a bastard child, was good at common law,^ although different 
from what is required by the statute.. In cases of replevin 
the law requires a bond to be e;iven ta the sheriff or officer 
replevying the goods; but in Kilgore v. Rahh it was held IN. A McC. 
Chat a bond given to the landlord was good at common law, ^^* 
and binding ; and in Bojill v. Ruis, the bailiff took the bond sstrob. 
in his own hand, and it was held to be gbod. In Day v. 
Evetisity a father by indenture put his son to hiie and dwell 7 Mass. 145. 
with defendant for 6 years, that during the time he would not 
remove him, and that the son should faithfully serve ; the de- 
fendant covenanted, among other things, to pay a certaim stim 
of money. The son perfbrrtied, and it was held that, although 
this deed was not in pursuance of the statute, yet it wad 
good at common law, as the father might lawfully assign the 
services of his child during his minority, and during the life 
of the father. Both on principle and authority, I think we 
may safely conclude, that as thd covenants of the plaintiff 
have been performed, the defendant is bound to perform also. 

But admitting this, it is contended this action will not lie, 
as the plaintiff has no interest, and has sustained no damage 
by the breach of the covenant. Wherever there is a' legal 
liability, the right to enforce it exists somewhere. In whom 
does it exist in this case'/ It is clear the son can maintain 
no action on the covenant ; he is no party to it, ^nd the rule 
is very clear, that none but a party to a deed can mahitain . 
an action for a breach of its covenants. We have been re- 
ferred to a case, said to have been decided in Pennsylvania, 
a note of which is found in 2d U. S. annual Digest, quoted 
from 6 Barr. 269, to the following effect : where the mother 
of an illegitimate son bound him as An apprentice, by inden- 
ture executed by her and the master, the son, if he has per^ 
formed the stipulations of his mother, may maintain an action 
on the case against the master for the non-performance of his 
agreement. I have not seen tliis case, and as these abstracts 
are generally very imperfect, I would attach no great impor- 
tance to it. 

There is no doubt, if McCreight had given the apprentice 
the horse and suit of clothes, that would have discharged his 
covenant, and it may be, that for a breach of this duty, case 
would lie against him, and a recovery and satisfaction would ^ 

discharge his liability on the covenant ; but, as no such fact 
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V. 

1 Chit P. 3. 



Couomkf exists ki this c&se, we are not eocumbered by that difficulty. 

my, issq^ rpij^ question is, caa this plaintiff.qow maintain this action. 

The general rule, as found in Chitty^ and all the eiemen- 
tary writers, is, that (he action on a contract, whether express 
or implied, by parol or under seal, or of record, must be brought 
in the name of the party in whom the legal interest in such 
contract is. vested. This principle is illustrated by reference 

1 East R. to the case pf Anderson v. Martindale. The action in that 
^' case was on a covenant to A, his executors and assigns, and 
to B hts executors and assigns, to pay an annuity to A ; it 
was held that this was a joint covenant to A and B, which 
on the death of A survived to B, and consequently the actioa 
should be in the qame of B the survivor, although the money 
when collected would go the executors of A. This was on 
the principle above stated, that, by the contract, the legal in* 
tereat survived to B, and as a cojQsequence, the contract must 
be enforced by action in the name of B, although the money- 
when recovered belonged to the executor of A. In, the case 
in band, there is no doubt the money, when recovered, will 
be for the use of David Austin or. bis. representatives. He 
. may be regarded as a cestui que use. But the legal interest 
in the covenant is in the plaintiff; and although she ba$ 
personally sustained no damage by the breach, yet she may 
enforce it for the benefit of the cestui que use. It is said ia 
Broom's parties to actions, p 1^ on the authority of the cases 

5 East 137. of Shewe v, Wrost, and Ooodlittte v. Jones, that where there 
7 T. R. 50-&1. are two kinds of estates in different persons, the one equitable 
and the other legal, the person having the equitable estate 
must call in aid the legal estate, before he can recover in a 
court of law. Without multiplying authorities on this point, 
I am of opiriion that the plaintiff can maintain this action ; 
aLd as the defendant is liable for a breach of his covenant, 
and the action is properly brought in the name of the plaintiff, 
the covenantee, the motion must be dismissed. 

Frost & With£rs^ JX, concurred. 

Motian refused. 



Albert G. Ratnbo v. John A. Metz. 

A joint and several promissory note was made by several persons, payable to 
the order of one. of the makers, and endorsed by him. Hdd^ that the endor- 
see, in an action against another of the makers, may recover under the ordi- 
nary count of endorsee against ciaker ; and that the forgery of names ahead 
of defendant's, or other fraud practised by the maker, to whose order the note 
was made payable, upon the defendant, could not affiBotthe plaintiff, who be* 
came a btma fids holder, without notice, before the n(tte beeanie due. 
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Before Wardlaw, J. at Union, October, 1849. Colvmbia, 

•^ ' ' ' May, 1850. 



■V— 



Assumpsit on a joint and several promissoiy* note for 
$1500, dated 22d February, 1847, payable twelve months ^^"^ 
after date, to (he order of W. M. Bobo, purporting to be sign- . Motz. 
ed " W. M. Bobo, C. D. Bobo, principals ; B. B. Foster, W. 
B. Murphy, John A. Metz, B. G. Rice, sureties,'' endorsed iti 
blank by W. M. Bobo. Counts, endorsee against maker, 
money had and received, and special agreement 

It appeared that the signature of defendant Was genuine, 
and that the note was purchased by the plaintiff before it 
became due, without notice, on his j^art, of any objectioii 
to it. 

Prom various declarations made by the defendant, and 
other evidence which was offered, h further appeared that 
all the persons whose names seemed to be signed to the note 
resided in Union, and the plaintiff in Edgefield ; that W. 
H. Bobo, being about to remove from Union to Edgefield, 
desired to rtiise funds to pay a debt to one Samuel Brooks, m 
Edgefield, arid to buy the Hamburg Journal, and applied for 
aid to the defendant, Metz, and to Rice, who refused to be^ 
come his sureties, unless he would obtain good names ahead 
of theirs ; that he brought to the defendant this note, and 
the defendant, believing the previous signatures to be genu- 
ine, signed it (as did also Rice) for the accommodation of W. 
M. Bobo, intending that he should have it discounted, and 
expecting to be obliged to pay a proportionate part of the 
money specified in it j that W. 1A. Bobo took, with the note, 
to Edgefield, a letter from Mr. Gist to Brooks, certifying the 
solvency of defendant and Rice, and obtained money on the 
note from the plaintiff; that, afterwards, all the signatures 
ahead of the defendant's, except W. M. Bobo's, were found 
to be forged. No advertisement was qiade, but defendant 
being a candidate, said, after the note became due, that rather 
than be then sued on it, he would pay it. 

A motion for nonsuit was mad6, on the ground that W. M. 
Bobo, the payee and endorser, being also one of the makers, 
no light of action could, by his endorsement, be transferred 
to the plaintiff. This motion was refused. 

The Circuit Judge held that the forgery of names ahead 
of defendant's, or other fraud practised by W. M. Bobo upon 
the defendant, could not affect the plaintiff, who became a 
hona fide holder without notice, before the note became due. 

A verdict was rendered for the plaintiff. 

The defendant appealed, and moved the Court of Appeals 
for a nonsuit, and to arrest the judgment, on the following 
grounds, viz. 

L The Court erred in decidiog that the action could be 
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CoLUMBu, maintained by th^ plaintiff, on the note sued on, as endorsee 
May, lewh q( yf^ jj, Bobo, the endorser, who is also payee and maker 

TtnmC^ ^^ ^^^ same. 

^^^ 2. Because the Court erred in decidmg that the defence 

adtetk. set up, that the names of one of the principals to the note 

and two of the sureties being forged, could not avail the 

defendant. , * 

3« Because the verdict is contrary to law and evidence. 

flfernrfon, for the motion. 

Gray and A. Wi Thompson, contra. 

1 Rich. 31 Ctiriaj per Warolaw, J. In the case of Glenn v. Sims^ 
Glenn, with fifteen other persons, executed a joint and seve- 
ral note, under seal, payable to hiniself ; in an action by his 
administratrix against Sims, one of the fifteen, it was held 
that the administratrix had no higher rights than her intes- 
tate, and that he could not have maintained any action on 
the specialty, because he united in himself the characters of 
both obligor and obligee, so that if he only did what he 
promised, the obligation was fulfilled. It may be conceded 
that his assignee, like his administratrix, would have been 
subject to the same objection which would have prevailed 
against himself. 

Relying on that case, the defendant here argues that W. M. 
Bobo, being both payee and one of the makers of this joint 
and several instrument, called a promissory note, could not 
have maintained an action thereon againet this defendant, 
who is another of the makers and a surety of the said W. 
M. Bobo; and therefore, that the said W. M. Bobo could not, 
by His endorsement, transfer a right of action to this plainti£ 
But between specialties and those commercial instruments, 
to which, from considerations of policy, peculiar negotiability 
has been given, there is a wide difference. As to the latter, 
it by no means follows, because a right did not belong to a 
payee, that one claiming through him may not possess it. 
A strong instance to the contrary may be seen in this v^ry 
case ; for, by abandoning his second ground ot appeal, the 
defendant acknowledges that, an innocent endorsee is in no 
wise affected by a fiaud, which would have defeated an 
action by the payee. 

is the instrument in question .one that is entitled to the 
advantages of a commercial instrument ? 

It is not doubted that, in a bill of exchange, the drawer 

Bin« i5*-'*8 ^^^^ drawee may be the same person, as very clearly drawer 

Tnint. 739. &ud payee xbay be the saine. It could scarcely be denied 

that an instrument, in the foroi of a bill of exchange, wherein 

drawer, payee and drawee were all the same person, might, 

1 MftB. &R7.i^) the hands of an endorsee, be treated either as an accepted 

laa bill, or aa a promissory note. Therefore, IM plaintiff might 
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well have declared on this paper as a bill of exchange drawn Co3b.umbij, 
by W. M. Bobo in favor of the plaintiff, and accepted by Ihe j^^^* ^^^' 
defendant. ' 

But the plaintiff haa declared on it as a promissory note; 
and it is objected that, it is not embraced by the Stat. 3 and 4 
Anne, c.^ 9, (from whi^ph promissory notes derive their right to 
be negotiated and sued, as inland bills of exchange may be,) 
because it is not payable to any other person, but to €ne of 
the persons who made it. 

Tbe case of Edis v. Bury incidentally recogiiises such an 6 B. & C. 433. 
instrument as a promissory note ; and various American p. , « 
cases have expressly decided it to be so, ^o these, «otwiih-rows^7Pick! 
standing the argument th^t has been here urged, may, be ad- 36i; Randolph 
ded the case of Smith v. Lusher^ for that case depends not ^•^*"**^^^ 
on any pecuUar statute of New York, but only on a statute Mukfrom v! 
similar to the statute of Anne, as may be seen in Plets v, Caldwell, 7 
Johnson^ where a peculiar statute is invoked to authorize an ?*p'^'5S' 
action by a holder, without et^lorseofieut, of a note made paya- 3 hIii^b* ^^Y. 
ble to the order of the maker. R. 113. * 

The question has, however, of late, undergone the exam- 
ination, of the various Benches in England. The Court of 
Exchequer, in Flight v. ilicLeon, sustained a general. demur- if>McB8.and 
rer to a count, endorsee against maker, on a note pa^fibble to ^ ^^' ^K 
*the order of the maker, atid endorsed to the plaintiff, upon 
the ground, that such an instrument was not a promissory 
note within the statute of Anne. Afterwards, the question 
came before the Queen's Bench, in Wood v. Mj/tton; and lOAdoland 
there, in a contrary decision, this view was taken of the^'**"^-^^» 
statute. " The first section consists of a preauible and four *"£. ' 
clauses of enactment. The fir^t of these clauses contains 4 
description of promissory notes by, certain requisites^ and 
then a description of the payee; which includes only any 
other person — the clause iscdnfined to notes, uot endorsed, 
provides for all payees that can claim, and the restricted de- 
scription of the payee operates as no restriction in fact. The 
second, third and fourth clauses relate to the endorsement of 
notes. The second enacts, .that any such note payable to any 
person or persons, his or their order, shall be endorsable as a bill 
of exchange. This clause, by the word suchy adopts the de- 
scription of requisites for a. note in the first clause, and adds a 
diflerent description of payee extending to any person. It 
includes, therefore, in terms, notes payable to the maker or 
hiis order, as well as notes payable to other persons, for if the * 
former description of payee was intended to-be incorporated 
under the word such^ the additional description of payee 
would be not only superflupus but incorrect.'' The same 
construction was applied to the third and fourth^ clauses, 
which give the right to payee and endorsee to s^e upon stich 
note— :iuterpreted to mean a note of the requisites before 
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CoLOMBTA, menCiened, with the new description of payee, that is, payable 
May, 1850. ^^ ^^y p^YSOn or persons, his or their order. 

^ ' Subsequently, in Hooper v. Williams, the Court of Er- 
^J™ chequer attained the same result as the Queen's Bench, by a 
Um. different process. There the note Was payable to the maker's 
order, by him endorsed in blank to Jf. K., who endorsed to 
^^*^^®®g!j.the plaintiff— declared upon as made payable to bearer and 
^sidToi. Law' delivered to J. K., who endorsed to the plaintiff. Q^uestions^ 
Lib. 3d senes. could sucb an instrument be sued on after endorsement ? Is 
there a variance ? The construction, of the statute made in 
the Queen^s Bench was disapproved. "As we think, the 
statute was intended to make those instruments to which it 
had previously given an obligatory effect between the origi- 
nal parties, transterrable to third persons, so as to enable 
them to sue upon them as upon the transfer of bills of ex- 
change." However, "it is well settled that no particular 
foFm of words is necessary in order to constitute a promisscv- 
ry note. What, then, is the meaning of the instrument in 
question? Before the endorsement, it may be considered to 
be a promise to pay £150, two inonths after date,. to the per- 
son to whom the maker should afterwards, by endorsement 
order the money to be paid ; such endorsement being intended 
to have the same operation as if put tiipon a complete note. 
If, then, the endorsement should be to a particular person, or 
to A B, or his order, and if hi blank, it would he payable to 
bearer, in like manner as a sum secured by a complete note 
would have been, by similar endorsements. * * It appears 
to us, then, that the instrument in this case was, when it first 
became a binding promissory note, a note payable to bearer, 
and consequently was properly described in the declaration," 
The Court of Common Pleas dielivered judgment in two cases 
not yet reported. Brown r. De Winton and Chray v. Lender ^ 
in perfect accordance, both in the result and in the reasons 
given, with the judgment of the Court of Exchequer in 
Hoofer v. Williams. 

It seems, then, to be well established, that the plantiff might, 
m the case before us, have declared as bearer of a promissory 
Dote. Not adopting that form, if his count had set out a note 
payable to the order of W. M. Bobo, one of the makers, and 
endorsed by him to the plaintiff, it would have clearly amount- 
ed to an allegation of a note payable to the plaintiff, who 
became endorsee. Such it in fact is, and was intended to be. 
The words used in the note are " the order of W. M. Bobo.^ 
Where the action is brought by the person to whose order a 
note is payable, the legal effect of such words is held to be 
the same as if they were to him "or order" : but the natural 
signification is the person to whom he shall, by his endorsement, 
give order, and this signification will prevail, where it con- 
«i8ts with the intention atid rights of parties. 
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But the plaiafiff here has bjr his count alleged that tWde<> Colmpu, 
&ndan t made the note payable to W. M« Bobo or order, tt»t W. ^ ^^^' ^^^ 
M« Bobo endorsed it to 4he pti^ntiff, and that thereby the ' 
defendant became liable to pay to the plaintift To thia count 
only, inqairy is nov dizeotea ; for the defendant received 
nothing and cannot be made liable on the epunt .for money 
had and received, and the special count has not been exhib- 
ited to this Court. The count in qoeetiM it good iqpon its 
&ce, for it does not disclose that the payee was one of the 
makers. The same evidence which snows that, shows also, 
his endorsement The effect is not to invalidate the instru- 
ment, but to convert it into a note bv the makers to the per* 
90ti called the endorser ; and even if it Vas no note whilst it 
remained in the hands of the maker^ to whose order it was. 

Cyable, the description in the count, Instead of a variance, 
comes only a paraphrastic statement of the legal resultr 
The count here, (after it was shewn that the notis was pay- 
able to the order of a maker) became in substance the same 
as that in Wood v. Mytton. 

The same conclusion it will be 'Seen would have been 
deduced, if the note had been given, in the couiM of some 
awkwardly arranged business transaction, between W. M. 
Bobo and the defendaqt, and bad really been made payable 
to W. M, Bobo or order : for to sustain the count, W.AtBobo 
or order^ and the order of W. M. Bobo^ munt be regarded aa 
convertible phrases. The latter phrase, however^ and the 
manifest intention of all the makers,^ that this iiote^^oiiM be 
diacQimted fear the accommodation <^ W. M. B(dw^ make tha 
plaintiff's right to recover upon the instnuaenf imm plau^ 
if they in no way help the oonnt i& which he baa ael fiirtb 
his oase. ' 

The motion 18 dismissed. 

BvANs, Frost & WrrnERS, JJ., eonenned, 
nation refused. 



Mary Fhxworth v. JErV, ^r Esfix. of L. JUL WkUe. 

In a declaration in dower, it is nnaeoeMary to arer eitlier Uie Misin er poMewh 
ion of the husband, or the deforcemsnt oC the demandant and possanion 6f 
the land by the defendant : these are nkatten of defence wUsli nay be the 
snbjeocs of special pleas« 

JB^ere Frost, J., at Jliarum^ Sji^rinf Tirm, I860. 

^ 

la this case^ a snmmons in dower had been served on the 
defendants, to which they made no relnin. ThedraiaDdaat 
9 
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« Cofiomri, filed a decUration in doiwer, pursluant to the form ia Cbitijr's 

Mar, 1^60. Pleadings. The defendants filed a general demurrer, and 

^ — 7^ verbally stated the causes of demurrer to be, that, in the de- 

Vwmuoi claraiion, the seizin of the husband and deforcement of the 

Wiate. dematidant were not alleged. It was4irgued that every fact 

necessary to establish the claim of do^r, should have been 

set out. 

Judgment was^ given for the demAndaiU. 

The defendants moved to set aside the order overruling the 
demurrer, on the following grounds : 

1st. Because the declaration was defectivlB in substance. 
Neither seizin nor possession of the husband of demandant 
was alleged, nor was possessionem defendants or deforcement 
alleged in said declaration. 

2d. Because there was not such exception in the proceed- 
ing in dower, to the general irules of pleading, as dispensed, 
with the necessity of alleging such facts as are necessary to 
be proved to establish the demandant's right to, recover in 
said action. 

Barllee^ for the motion. 
Dudley ^ Thos. Evans^ contra. 

Curia, per Frost, J. By the Acts of 1786 and 1799, an jT 
woman entitled to dower or thirds in lands, of which her 
deceased husband was seized in fee, at any time during the 
coverture, majr sue out, from' the clerk of the Court, a sum- 
mons directed to the heir at law of the deceased (if of full 
age,) or to his or her guardian, if he or she shall be a minor; 
and if there be no guardian, to the executor^r administrator 
oi the deceased, or to any other person or persons who may 
be in possession of the land, to shew cause why a writ for 
the admeasurement of her dower should not be issued. If 
the party summoned appears to show cause, the Act ck>es 
not direct in what form and manner it shall be shown ; nor 
how thp same shall be tried. In WUliams v. Lawrence it 
was settled, as a rqle of practice, that the entry of appear- 
ance, by the party summoned, is a sufficient showing of 
cause to require the demandant to declare. 

The plaintiff's declaration pursues strictly the form to be 
found in 3 Ch. Plead. 1315. This form is sanctioned \)y the 

SSamid.44. pleadings in WUtiams y. Qwyn^ dJiii Robins v.Crutchly. 

» WiU 118. ^^he defendants have demurred generally ; and for causes of 
demurrer, show, first, that possession of Abel Fox worth, the 
deceased husband of the plaintiff, is not averred. This it 
was clearly unnecessary to do, because the plaintiff is dow- 
able of the seiziti of her husband. The next ground is, that 
the seizin of her husband is not alleged. It is not expressly 
alleged, and by the general rules of pleading it would seem 
necessary that it should be ; yet the eases cited, and oAen 
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of high authority, referred to by Chitty, siistain thd form 5f**^ 
which the plaintiff has adopted. The marriage is not other* ^^^ ysm, ^ 
'Wise stated, than indirectly, in the description of the demand- _"^' 
•ant, as the widow of Abel Poxworth; nor is the death of ^^ 
Abel Poxworth otherwise alleged, than in the memion of himMeCtinkilMii. 
as deceased. In like manner, the 8ei;sin of Abel Foxtrortli, 
as a necessary requisite to; the right to dower, may be import- 
ed in the plaintiff's demand 'Of one third of the land '^fis her 
dower, by the endowment of the said Abel Poxworth, de- 
ceased." The other grounds of demurrer are, that deforce^ 
ment of the plaintiff and possession of the defendant are not 
averred* Deforcement, Blacksione says, is a term of most 2 Com. 172. 
general signification, including the holding of any lands or 
tenements to which another has right. The deforcement of 
the demandant, and possession of the land by the defendant, 
are not essential to her right of dowerj and are therefore not 
fitcts necessary to be stated in the declaration. If the de* 
fendants have not possession, or if they have not deforced 
the plaintiff, they may plead nonf enure of the whole or part; 
or that the demandant is already seized of a third part of ^ . 

the land demanded ; or that they have made her recompense 
for her dower ; and if Abel Poxworth' was not seized, that 
may also be pleaded* In 2 Saund. 44, and Park -on dower, 
these are stated, as matters of defence, which tnay be the 
subjects of special pleas. That they are matters of defence, 
^hews that they are not necessary subjects of averment. If 
it were necessary for tt|e demand ment to aver them, theomis- 
eioh would be arranged under the causes of domorrer. * 

The motion is dismissed. ' 

Evans, Wardlaw & Withers, JJ., concurred. 
Motion refused. 



James Worrell v. George MQlinaghan and wife. 

There was a stipulation in the contract for building a house, that the house shonld 
be finished by a certain day, and in default there Was to be a deduction 6f 
$100 for every month which interrened between that day aiid the finishing of 
the house :-^£Rr^ that the forfeiture took the character of damages, liquidated, 
or stated, and not that of a penalty, and that the jury should have been so in- 
structed, as matter of law. ' 

Before Evans, J., at Darlington^ Fall 7%rm, 1849. 

This was an action of assumpsit or covenant, on a contract 
for the price of building a house. The contract specified^ 
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3^'^'^HSii ^"^ ff^^ nynuleDeM^ eyery ibing to be dono^ On the comi- 
ifay, ■«»' pletion of the work, the plaintiff was to receive $1100, add 
' the farther sum of $600 at the end of one year, and $500 «t 
w«ntiu ^^ ^^ ^f ^^^ years. The action was brought before the 
BM^yaii^iaii. lasl payment was due. Th^ere was a stipulation at the con* 
ctusioa of the contract, that the house was to be finished on 
Uie Ist day of June uexl after its 4atd, in November, 1845, 
and in de&ult, th^e was to be a deduction of $100 for every 
month which intervened between that day and the finishing 
o( the house. The houso was not finished until December. 
On the trial, the defendanis claimed a deduction of $600 for 
this delay. It appeared from the evidence, that the contract 
had originally been by parol, and the work progressing slow- 
ly, and the tiim for its completion having nearly expiredi 
Mrs. McClinaghan, then Mrs. Pawley^ became impatient, and 
proposed lo have the contract put in writing, which was as* 
rented to. She sent for Mr. Ervin, who drew the written 
contract. He said a further time was allowed, sufficient, as 
was suj^sed. to finish the bouse^ and that the forfeiture was 
inserted fi>r the purpose of enforcing the completion of the 
house, as Mrs. Pawley was subjected to much inconvenience. 
Its well for the want of the house, as the presence of so many 
workmen. On this part of the case the question was, . whether 
it was a penalty or a forfeiture in the nature of assessed dam- 
ages. Tbe.Circuit Judge charged the jury that it was a ques- 
tion of iotefltion, to be determined by (he contract itself, taken 
in connection with facts of the case. He did not charge them 
upon it as a question of law, but intimated his own opinicNii 
tliat it was to be considered as damages which. the parties 
had agreed on as a eompei^sation, which the defendants sus- 
tained by the delay. 

Very large payments artd discounts were proved. The 
evidence on this point, with a statement and calculation of 
interest, (made by Mr. Ervin, the defendants' attorney,) was 
submitted to the jury. They rendered a verdict for the de- 
fendant for about $90. The verdict showed very clearly 
that they did not allow the $600 for the delajr in finishing 
the house, but there were no means of ascertaining how they 
had come to their conclusion on the other matters of defence. 
The house was finished substantially, according to the con- 
tract, except some defect ^here it was joined to the pld house. 
This, the witnesses said, might originally have been remedied 
at a small cost, but would now cost $150. His Honor thought 
this a very extravagant estimate, and thinks it likely the jury 
did not allow it. There were some items of $40 or $60^ 
whkh were not fully proved in the discount. 

The defendants moved the Court of Appeals for a new trial, 
on tiie following grounds : * 
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1. Because, under a propet eoDBtruction of the contract, ^e Goli^ibu. 
ium of $100 per month, agreed to be paid by the plaintiff to^**y» ^^^' . 
Ihe defendants , for every additional month that he might ** ^r"^^, " 
require to peiform the contract after the 1st of June, 1846, ^omii 
was not intended aa a penalty to secure the defendants fromMcCiisMgliftii. 
mny special damages which they might thereby sustain, but 
Was stipulated damages — and the proper construction of the 
aaid contract was a matter of law, and His Honor should 
Jiave so instructed U^e jury. 

- 2. Because: bis Honor erred in charging the jury that they 
might come to the conclusion, from the subject matter of jhe 
eontract and the evidence, that the parties intended the for- 
feiture to operate only a^a penalty ; and if so, thcU the defen- 
dants were entitled to recover only to the amount of damages 
#etually sustained bv them. 

3. Because^ under the charge of bis Honor, and the evidence 
adduced on the trial, the jury were bound to have rendered a ^ 

verdict in favor c^ the defendants for a larger sum, even sup- 

Easing, that they disregarded the forfeiture entirely, and at- 
wed only the sum of $76 for the deficiency of work done 
on the building under the contract, which said tast^amount 
appears to have been allowed by them. 

JBrvin ^ Dargan^ for the motion. 
Law. contra. 

Curia^ p$r Withers, J, — ^Each of the questions presented 
to this Court, might be the theme of ample discussion, which, 
if there were leisure for thai purpose, might become instruct- 
ing to the profession. We are, however, under pressure 
at the heels of the Court, and are driven to be economical of 
time and wordsi 

. The first question is, have the parties tp this contract estab- 
lished a measure of redress, that, in legal contemplation, is a 
fenalty ; or is it a measure of liquidated, stipulated, or stated 
damages? If the first, then^ the plaintijBT, Worrell, afforded 
to the defetidants only a security, in writing, for such actuaj 
damages as might result from his default in the particulars 
specified ; if the latter, a standard has been fixed behind 
Which the Court cannot go. . 

The first observation which strikes us is, that if one hun- 
dred dollars per months to be forfeited on failure to complete 
the building by the first day of June, was intended to be but 
H security for a sum of damage otherwise to be ascertained, 
the parties accomplisbed but little by the deliberate contract-^ 
iiothii>g, it would seem, in favor of the party who was inten*- 
ded to be benefitted, for the employer might have recovered, 
an general principles, all special damage resulting from a vio- 
lation of contmct by the carpenter ; and no surety undertook 
for him, nor was other eecurity of any kind udded to his pejh 
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Coi^marA, sonal responsibility. It wonid, in that view, become Tather a 

May, 1850.^ protection to iiim .whose default was intended to be punished, 

^T^ ^by limiiing th^ extent beyond which reimbursement could 

*J^ not be enforced against hhn. 

McClinagt^an. Some writers put such an agreement as that before us upon 

the footing of alternative or conditional agreements, where a 

party has the election to perform a stipulation, or, insteaid 

thereof, to pay ja fixed simi of money. There is no sensible 

distinction between the present case and that of Fletcher v. 

9 T. R.33. Dyche^ where a party had contracted to do certain iron work 

for a certain $um within 6 weeks, and if not, to ^ forfeit and 

pay " £10 for every week, until it was finished. Buller, J. 

said, " It is as strongly a case g[ liquidated damages as cafi 

possibly exisit, and is like the case of demurrage." 

The present is not of that class of cases where the fprfeiture 
is hmited to a variety of breaches intended to be prohibited, 
.each one of which was of a precise nature and amount, but 
it is limited to aisingle breach, the actual damages resulting 
from which, would be of uncertain nature and amount : if it 
related to a failure to furnish a pair of hinges of a certain 
•value, for eicample, as well as other defaults^ we might be 
startled with the unreasonableness of holding the oase to be 
one of stated damages. But it is of the other character, — it 
settles the amount of damages, in their nature uncertain, for 
a well defined default, and presents an instance in which it 
was both lawful and reasonable that the parties should super- 
cede the uncertainties and delay attending a contest in testi- 
mony, and the expense of calling witnesses, by a measure 
established for the contingency. 

Without running through the cases on this fruitful head of 
law, we are content to say that we see no room, to question 
that the forfeiture in this case takes the character of damages^ 
liquidated, or stated, and not that of a penalty. This opinion 
the Judge intimated to the jury as his own, but he did not 
charge therh upon it as a question of law. 'This ^ves rise to 
the second point of inquiry, to wit: 

Ought the jury to have been so instructed asonatter of law? 

We think they should have been so instructed. 

No doubt was raised upon the facts of the exe6ution of 
the contract, and of its binding efficacy. We have already 
shown that the terms used, upon the question here, were not 
ambiguous. Now, suppose tne jury had found, by way of 
special verdict, that the contract had been duly executed by 
the parties and was binding upon them, nothing but its legal 
construction by the Court as matter of law would have re- 
mained. We are not so much ^cdustomed (perhaps unfortii- 
nately) as they are in England, to special verdicts. Our ver- 
dicts usually are the exponents of a result compounded of 
4aif and fact^ Every general verdict, indeed every issue on 
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the xecord, foand by the jury, involves both law and fact ; for ^^^''**^ 
every issue has its. law aqd the question must always be, ^^^y» i^oo.^ 
whether the facts proved satisfy the negative or affirmative.^ M»c*u 
The exposition of the law to which both parties in the pre<» y,^ 
sent case were entitled was the same as if a special verdict Brock, 
bad found the contract, in. its terms. The tertns were un- 
ambiguous in their legal import ; the fact of the execution of 
the mstrument was not disputed \ such terms import liqui- 
dated damages, and, therefore, the jury should have beei^ 
told,'' as matter of law, that if the plaintiff had made the de<- 
fault j as alleged by the defendants, he must account to them 
for one hundred dollars per month from the period the default 
occurred. It was a case where a principle of law applied to 
the special facts proved and uncontested, and fixed theii legal 
quality : it measured their effect : it furnished a standard to 
be given to the jury, a priori^ whereby the branch of the case 
to which it applied was to be adjusted with precision. Thf 
general rule on this subject, as laid down by Siar/de on Ev-VoV i, p.4S»« 
idence, is in these words : ^' The construction of a written doc- 
ument is matter of pure law, as it seems, in all cases where 
the meaning and intention of the framei-s are by law to be 
collected fronf the document itself.'' 

We are left to infer i^om the report, that the jury did not 
allow the defendants the benefit of the stipulated damages, to 
which, it has been shown, they were entitled. While we 
fear that the plaintiff has made a contract which will work 
harshly upon him, yet it is his contract: we cannot dispense 
with the law that arises upon it, aiid, therefore, a new trial 
must be ordered. 

Evans, Wardlaw, and Frost, JJ., concurred. 

Motion granted. 



James S. M^CaU v. Jacob Brock. 

A loss by fire, which, occurring in another boat, renders the carrier liable, will 
render him equally so if he carries in a steamboat, eren though the loss be 
caused by an explosion of the boiler— and this without any regard to his dili« 
gence or negligence. 

If improper testimony has been admitted, which could have had no effect on 
the Tcrdie^ but which was wholly immaterial, the Court will not, on that 
aeeoiint, grant a new trial. 

Before Frost, J., ai Marion^ Spring Term^ 1860. 

This was an action on the case to recover the value of one 
hundred and sixty-^iue bales of cotton, which the plaintiff 
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CoLVMBiAi shipped aboard the Steamer Richland, the defendant being' 
May, lasQ. Q^i^^y j^^j master, and ^bich had been destroyed by fire, 
^^~TT ' The Richland left Cheraw for Charleston, taking ia Cot- 
^ ton at the landings along the river. The plaintiff's cotton 
Block, was taken from his landing. Sunday morning, Jantury 
18th, 1849, the steamer stopped, about two hours, at Wood- 
berry's landing, to take in wood ; seven or eight miles below 
that place, at or near a bend in the river, while the boat waa 
under way, the boiler burst. All the officers, and five car six 
of twelve deck hands, were killed or disabled. Some of the 
passengers were killed or Uown overboard. No unusual 
noise or circumstance attracted attention before the accident 
Every thmg appeared to be going on welL The anchor waa 
dropped by some person, unknown, and the steamer lar 
about thirty yards from the shore. The boat took fire, which 
spread so rapidly as to prevent the rescue of several passen- 
gers who were not injured by the explosion. All the cotton 
aboard was burnt or destroyed. All the witnesses concurred 
that, after the explosion, by no efforts ol the surviving crew 
could the cotton have been saved. There was evidence 
that the hull of the steamer was staunch and in good repair, 
and the crew competent. Whitehead, the principal engineeri 
was very capable and attentive. Brock had a high reputa- 
tion as a captain ; was very energetic, and made auicker 
trips thati any other steamer on tba river. Lebby ana Jobn- 
, son, engine makers, testified that the machinery was put in 
complete repair during the previous summer. Lebby said he 
had put in new boilers in the summer of 1846. They shouU 
have lasted six years. He had been directed by Brock to 
make them of thicker iron than was common. While the 
steamer was laid up in the summer of 1848, Lebby had 
repaired the boilers. The rents or fissures were patched. 
Tenhet testified that he had gone from Charleston to Cheraw, 
on the first trip of the steamer after the repairs, in the fall of 
1848. The passage was twenty-three days. The steamer 
set off very early in the morning ; soon after he got up, the 
steamer was at anchor near Port Sumter. The boiler was 
leaking* very badly. The steamer was detained all day. 
The captain and hands were employed in trying to stop the 
leak. On the passage, it was necessary to put in Bull's Bay 
to stop the leak. The captain returned to Charleston in the 
soibM boat, and brought lead, with which the leaks were 
stopped. The leak caused the steamer to 9top again near 
Cape Romain. He would have been unwilling to return in 
the steamer. Whitehead had married his sister. When he 
arrived at Cheraw, he wrote to the wife of Whitehead. 
Soon after, he received a letter from Whitehead. It had 
been destroyed. Evidence of the contents of the letter uras 
objected to, but it was admitted, because the destructioa of 
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Ibe letter preirented its ptodactioa; and because the princi*- Cifunuu, 
fial ^engiEieer is an officer, iu d^su^ of the engiae, w^ose ^^» ^^^* 
declarations respecting its condition were competent evidence^ " "/ "' ' 
against the owner. In Whitehead's letter to Tenbet, advert* ^^^ 
ing to Tenhet's letter to his sister, he stated that if he had Brock, 
aapposed Tei^t knew so mneh about boats as appeared 
from his letter, he would not have.t^^en charge of the engine. 
He sliid it' was not in a fit condil^Q to run. On tbe passage 
fram Cheraw, in which tt») boiler burst, Maxey, the second 
engineer, told two of the passengers, in the presence of 
WhitefaeiMl) that he bad been aU day sti^ing^ or trying %o 
8top) a leak in one of the cocks, supposed to be one of the 
trial cocks. This evidence was Teoei^ed against au'obgection 
made to its admissibility. 

Lebby described the stniclUFe of the boiler, and the eontri« 
«s&ees provided to prevent w^eident. The engine of the 
Bichland was high pressure. The thickness of the iron q( 
the boiler is proporticmed to the pressuie of steam it is design 
Baled to bear. This, in a bip^ pressure engine,.is from one 
hundred to one hundred and twenty pounds to the square 
ilieh of the surface of the boiler. The Western steamers 
carry two hundred pounds, By a safety valve the density of 
tbe steam is regulated, and any ea^ess permitted to escape. 
^niree trial cocks are fixed in the head of the boiler. If, on ' 
turning the lowest, steam, instead of water, escapes, the 
water is dangerou^y low. Water, in sudi case, must be 
pumped in; and it may be necessary to put out the fire in 
th^ furnace. The escape of water fmm me cock above the 
lowest, shows the proper quantity; while, if the highest 
cock discharges water, that shows ian excess, which must be 
hlown off by means of a valve fixed low down in tbe boiler. 
A pump, worked by the engine, forces water through a pipe 
into the boiler. The flow of water may be shut out by a 
valve in this pipe. A pipe from the boiler, furnished also 
with a valve, supplies steam to work the engine. By inat- 
tention to these fixtures the boiler may be exploded. The 
pump may be choked, so as to supply no water, or the water 
may be. negligently shut out by the valve. The safety valve 
may be overloaded. The water in the boiler may be eyapo- 
rated while the steamer is stationary, and the engine not 
working the pump. If the trial cocks are attended to, any 
derangement, by which the water in the boiler is unduly 
reduced, may be discovered, and an explosion, which such 
derangement might produce, may be prevented. Inattention 
to these means of safety will probably produce an explosion. 
But, even with care, an explosion cannot be prevented if the 
boiler, from any defect, is not capable of supporting the ordi- 
nary working pressure of the steam. This is generally kept 
up to the point of escape from tbe safety valve. The cause 
10 



122 * APPEALS AT LAW. 

Gounau, of explodotis is excess of steam. This is generally prodaced 
May, 1850. y^y permitting the water to get so low that the surface of the 

M»r^ — ' boiler, exposed to the fire from the furnace, is uncovered. It 
^^•^ tlien is heated to a high degree. When the water is agitated 

Brock, by the motion of the boat and thrown upon this heated sur* 
face, it is expanded into steam too suddenly for escape by the 
safety valve, and an explosion is the consequence. 

The jury were instructed that common carriers are liable 
for a loss occurring by fire-^^-and that carriers by steam axe 
not exempted from this liability, even though the fire be 
caused by an explosion of the boiler. The structure and 
fixtures of the boiler, as described by Mr. Lebby, were 
brought to their notice, and they were advised that, from his 
testimony, it appeared that an explosion could only occur 
through negligence or the insufficiency of the boiler. The 
opinion was expressed that the great majority of accidents 
proceeded from rashness or negligence. They were further 
mstructed that, in a case of loss by fire or by any other un* 
excepted cause, the carrier is liable, though he may not have 
been guilty of negligence; and that, without inquiry respect- 
ing diligence or negligence, the carrier is liable for such 
losses,, as an insurer. They were further advised, that the 
law is leasonable which subjects carriers by steam to liability 
for losses which occur in its employment, because the profits 
comfiensate the risk, and the carrier may insure himself: or 
he may except, from his contract to carry, the risks incideni 
to steam, and let the freighter insure his goods. 

The jury found a verdict for the plaintiff for the value of 
his cotton. 

The defendant moved in tbe Appeal Court for a new trial, 
on the following grounds : 

1st. Because his Honor erred in admitting as evidence the 
declarations of the assistant engineer of the boat, although 
such declarations were not made in the presence of the cap* 
tain of the boat, who was also the owner, but because they 
were made in the presence of the chief engineer, whom his 
Honor ruled to be the general agent of the owner, in all mat- 
ters connected with. the machinery; they were therefore 
admissible. \ ., , 

2d. Because his Honor erred in permitting to be given in 
evidence a witness' recollections of the contents of a letter 
(alleged to have been destroyed by witness,) from Whitehead, 
the engineer, to the witness, Tenhet, at least two trips of the 
boat preceding the accident, which letter was not in reply to 
any communication from the said witness, soliciting informa- 
tion respecting the condition of the boat ; but was alleged to 
have been elicited by a letter which said witness had written 
to his sister, who was the wife of the engineer, although the 
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contents of the las^mentioaed letter was ruled by bis Honor SP"""Jh 
to be inadmissible. . '^T^' ***'• 
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3d. Because his Honor erred in charging the jury that it w,caU 
was not a question of diligence or no diligence on the part ^ 
of the carrier, but that he was liable for all accidents except Biock. 
the acts of God or the enemies of the country, and that the 
bursting of a steamboat boiler was always occasioned by an 
excess of steam, which was under the control of the engi- 
neer, and could not come within the exception. ^ 

4th. Because his Honor erred in charging the jury that the 
bursting of a steamboat boiler, under any circumstances, did 
not come within the rule which exempts carriers ifrom « 
liability. 

Memniinger ^ Munro^ for the motion. 
Dargatij contra. , 

Ourioj per Frost, J. — ^The owners of steamboats engaged 
in the carrying trade are liable as common carriers. The ^^^'^ ^^^- *^ 
defendant did not sign a bill of ladings nor by notice or spe- 1^ s'wmdkr 
cial agreement limit or except any of the liabilities which, v. muiaid A. 
by common law were imposed on him, by his undertaking Sr?*'%^. 
to carry the plamtiff's cotton. A common carrier is bound ^*^^' 
to carry safety and deliver the goods entrusted to him ; and 
can only exempt himself from liability for any loss or damage 
by proof that it resulted from the act of Ciod, or of public 
enemies. In all cases of loss, the antts probandi is on the 
carrier; for the law imposes the obligation of safety upon Ewutr. 
him. It is sufficient for the plaintiff's recovery to prove that f^^Vonrarf* 
the goods were received by the carrier, and that he has failed y. piuard, i 
to delivef them, according to his undertaking. If the carrier T. R. 33; 
cannot show that the loss or destruction of the goods has ^^^^i^ 
occurred by one of the excepted perils, he must pay the loss. Ray.909; Atn 
Proof of negligence is unnecessary to charge him, and proof boton Ship. 
of diligence is msufficient to excuse him, He is held ^^^^^^ ^ji^ff^L 
as an insurer. ^"317, 

Responsibilities, seemingly 60 rigorous, are dictated by 
public policy. A common carrier is treated as one exercising 
a public employment ; and duties, beyond his mere contract 
as a bailee, are imposed on him for the public security. The 
goods to be carried must be entrusted exclusively to his ser- * 
yants and agents, who, in the carrying, are beyond the 
reach of the owner's vigilance and the observation of disin* 
terested witnesses. It is scarcely possible for the owner to 
prove negligence, misconduct, or dishonesty. The only 
witnesses he can offer for this purpose must generally incul- 
pate themselves, if they testify in his favor. Self-interest, 
the natural reluctance to acknowledge culpable negligence 
or misconduct, and still more the pecuniary loss, or penalties 
which may follow the confessioni all conspire to secure for 



124 



APPEALS AT LAW. 



M'CaU 
Brock. 



PatUm ▼. 
MfligraUu 



CouMiu, the carrier the exculpatory testimony of all who' can know 
^4«jr, 1850. anything of the causes which produced the loss. The car- 
' 'rier cannot complain that the law is severe, when, tf he 

chooses, he may prevent its operation on biuL He may ex- 
cept, by notice or stipulation, every risk that is incident to his 
undertaking to carry. If he makes no exceptions, he obtains 
a hi^er freight by assuming those risks against which the 
owner would, otherwise, pay the cost of insurance and abate 
it from the rate of freight. When a loss occuirs, thore is not 
much reason or justice in the carrier'a complaint that he is 
required to make the indemnity for which be has received 
the premium. 

The plaintiff's cotton was burnt, together with the boat. 
Fire is not an excepted peril. A loss by fire, which, occur- 
ring in another boat renders the carrier liable, will render him 
equally liable if he carries in a steamboat. But it is argued 
that thougfh fire, originating from other causes, may not ex- 
cuse the carrier, yet, if it proceeds front the bursting (rf* thd 
boiler, it should be referred to the act of God, or inevitable 
accident. The well-settled legal import of these phrases 
limits inevitable accidents to such as may be produced by 
physical causes which are irresistible, which human foresight 
and prudence cannot anticipate, nor human skill and Sill' 
gence prevent ; such as bss by lightning, storms, inundatitms 
and earthquakes, and the titiknown dangers to navigation, 
which are suddenly produced by their violence. The burst- 
Ing of a boiler cannot be classed with these cdnvnlMons of 
nature, nor be referred to that class of accidents which 
human foresight cannot anticipate, nor human skill and dili- 
gence avefrt. The boiler of a steam engine is an implement 
of mechanical power, in common use. The ingenuity which 
applied steam to the purposes of marrafactures and naviga- 
tion, provided also the means for ifs employment with safety. 
Terrific accidents are the inevitable anch too frequent conse- 
quence of inattention to these means, or of wilful and rash 
counteraction of one or more of them. A boiler may be 
burst by the production of a pressure of steam greater than 
ii was constructed to resist, of greater than, in its actual con- 
dition and state of repair, it may be capable of resisting. 
Certain fixtures are provided for the escape of any dangerous 
excess of steam, and other fixtures are provided to regulate 
its production, and to give warning of a deficiency of water 
in the boiler, which is the most frequent cause of disaster. 
Intelligent witnesses have testified that the safeguards are 
sufficient to prevent an explosion, if properly attended to. 
A loss, then, which results from an excess of steam must be 
attributed to misconduct or negligence. An ej^plosion may 
also occur if the boiler be defective in its construction, or if 
its strength be impaired by use, so that it cannot resist the 
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Pressure oT sleam which, in its careful atid prodent employ- ^^^''^ 
nient, may be necessary foy the power it is required to exert. ^^*^ *^^' 
The carrier is bound to provide a safe boiler, and keep it ^i^r^ 
in good repair,, and supply its place by a new one when itd ^ 
strength is impaired by use ; aiKl he is also bound to employ ik^k.' 
servants and mechanics who shall possess the necessary 
vigilance and skill to observe the condition of the boiler, al 
all times, and form a correct o{Hnion of its strength and safety. 
An explosion can only happen from excess of steam, or 
the insufficiency of the boiler, and therefore may be pre- 
vented by proper v^ilance and skill. It does not weaken^ 
this conclusion that, frequent as such disasters are, they are 
always represented to be unaccountable; that is, they are 
not accounted for. But that is readily explained. The 
cause of the accident is left in obscurity, either by the destruc- 
tion of the only witnesses who might explain it, or by testi* 
mony which negatives every possible cause for its oocnrrence. 
The persons who alone can know, and who are responsible 
for what caused it, cannot have the hardihood to confess 
negligence or misconduct, which must expose them to crimi- 
nal liability and the more dreaded imprecations of bereaved 
relatives and friends, and of the whole community, shocked 
by the tragical consequences of an explosion. 

But if it be admitted that, in any case, the bursting of a 
boiler has proceeded from causes beyond human skill and 
vigilance, still the loss cannot be referred to the act of God. ' 
The steam engine is of human invention, construction and 
employment Whoever uses this mechanical power must be 
responsible for its safety. If it be perilous, the more impera- 
tive must be such obligation. The carrier by steam power 
Is, like any other carrier, liable for a loss which may Qrigi-^ 
nate from spontaneous combustion, Or which may be extended 
to his vessel from the shor^, when it may be impossible to 
Temove the vessel from danger. These are losses apparently 
beyond prevention, at least as much as any possible accident 
to a boiler. Yet for them the carrier is liable ; because, . 
though the peril, when encountered, could not be resisted, it 
may possibly have been foreseen and avoided. Fire is a risk 
incident to a carrier's employment. No distinction can be 
jnade in regard to the causes from which the fire may ordi- 
nate. If such distinction were admitted, it could, with les9 
reason, be applied in favor of the carrier for losses occunjng * • 
by the propelling power of the boat, than for other losses by 
fire, more certainly beyond his power to prevent. It is not .. 
unjust nor harsh that he should be held liable for Ipsses, 
incident to the means of transportation he employs, on the 
same principle and to the same extent as other carriers, using 
a dijSTerent motive power. If a vessel founders at sea, witb- 
ooi stress of weather, the presumption is that it was not sea- 
worthy ; and| if the causes of an explosion are left in obscu- 
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Colombia, rity, the presttoiption must be, that the boiler was iosufficient^ 
^^^y» ^^^^ or that it was exploded through misconduct or negligence. 
^^""; "^ J^ The Court is of opinion that the testimony^ the admission 
Kinslttretal. ^f which is excepted to, in the first and second grounds of 
Pope. appeal, should not have been received. If improper testi- 
mony be admitted, which could have any efiect on the ver- 
dict, the Court will very rarely refuse a new trial. But^ in 
this case, the exceptionable testimony was wholly immaterial. 
It tended to prove a want of due diligence by the defendant 
All the evidence, both of plainiiff and defendant, on that sub*, 
ject, may be struck out ; and it may be assumed that the 
defendant wa^ gurlty of no negligence, for (he defendant is 
Ewart V. liable to, pay for the destruction of the plaintiff's cotton, with- 
wudi ^t^ ^^^ ^^y regard to his diligence or negligence ; and that liabi- 
tard. lity T^sts ^^n evidence which was not disputed. 
The motion is dismissed. 

Evans, Wardlaw and Withers, JJ.,* concurred. 
Motion refused. 



Kinsler ^ MOregor^for their assignee^ v. N. Pope. 

Plaintiffs copartners, failed, and made an assignment. Defendant had separate 
accounts against the plaintiffs individually, which they had severally agreed* 

* previous to the assignment, to set off against their partnership demand 
against him. The jury, under their instructions, refused to allow the discount 
against plaintiffs' assignee. On {Appeal, the Court granted a hew trial, be- 
cause the evidence might have supported a verdict, finding mutual promises 
by the parties, to accept payment of their respective demands by set off; and 
that issue had not been submitted to the jury. Holding that the discount, tf 
good agajnst the plaintiffs, was good against their assignee. 

When mutual promises are simultaneously made, the promise of each is a good 
consideration for the promise of the other. 

Before Frost, J., at Columbia^ June, 1849, 

Kinsler and McGregor failed in July 1848) and made an 
assignment to John Kinsler, by whom this action was brought 
in their names. 

Pope had an account against Kinsler fcNr $66,20, and one 
against McGregor for $9,05. He claimed to set these off 
against the plaintiffs' demand. 

Byars, for the defendant, testified that he called on Kinslw 
with his account, and Kinsler told him to carry it to the store 
and leave it there ; at the same time Kinsler said, that Pope 
owed K. &, McG. money ; and he widied the account settled 
that way ; that he did not wish to pay money when it was 
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owing to him. At the Mom, the witqess saw McGregor, and ^®*'^^ 

f resented to him his accoant Mc6. said he could not P^7x^_^_\ 
*ope, when Pope owed him. Kinsler's account was left at ^ ~^ 
the store with McG. After leaving the accounts at the store, *^"»®^®*«' 
the witness called for a settlement^ and saw McG., who, said Pope. 
he would settle whenever K^ was there. The witness after- 
wards saw K. near the. post office, and asked for a settlement 
of his account. Kinsler said he had not then, time, but he' 
would discount his account agaihst Pope's. McG. told the 
witness, if he would call at any time when Kinsler was there, 
they would settle the accounts. He never saw K. & McG. 
together^ aiid does not know that Kinsler had any knowledge 
of Pope's account against McGregor. 

The jury were instructed, that if either Kinsler or McGre- 
gor, or. if each of them, separately and individually, promised 
to settle Pope's account against them, respectively, by dis- 
counting it against the copartnership demand against Pope, 
such promise by one, would not bind the other. This was ^ 

admitted by the defendant's attorney in his argument. The 
jury were advised, that there was no evidence of a joint 
promise, by Kinkier & McGregor, to pay Pope's account 
against either, by discounting it from the partnership demand. 
If the jury took a different view of the evidence, and should 
(Conclude there was sufficient evidence of a joint, promise, 
they were instructed respecting the law, in that case, that a 
mutual promise to Pope to set off his account against each 
of them, against the copartnership debt, which Pope owed, 
would not be binding on Kinsler & McGregor, for want of 
any consideration to support it. As to Pope, it was a mere 
voluntary undertaking. 

The jury did not allow the discounts, and the defendant 
appealed, on the grounds : 

1st. Because his Honor erred in charging the jury, that 
if they found that Kinsler & McGregor did, separately and 
severally, promise and agree with the defendant, to allow 
him a credit on the debt due by defendant, to Kinsler & Mc- 
Gregor ; still, if said Kinsler & McGregor were not together, 
and in each other's presence, when they made this promise, 
the Jury could not allow the discount in their verdict. 

2d, Because his Honor charged the jury, that they could 
not allow the set off, and that if they did, their verdict could 
not be sustained, as it would be contrary to law. That 
Kinsler's promise and McGregor's promise, to give Pope credit 
for the debt he owed the firm, would not bind the firm— that, 
if any such promise was made, it was without any legal con- 
sideration — a mere ntidum pactum, and void, and could not 
be enforced in law. This charge, defendant respectfully sub- 
mitted, was erroneou9. 
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CourMBri, 3d. Because bis Honcnr enred in charging the jury, That 

M^, I8M. the promise and agreement of McGregor, one of the firm oi 

' ^ ' Kinsler & McGregor^ did not and could not bind the firm of 

KiMioretaL g^jQ3|e|, ^ McGregor; in other words, that McGregor's pro- 

P(^ mise to credit Pope's note, with the amount of Pope's account 

against Kinsler, did not bind the firm, and that Kinsler's 

promise to the same effect, at a different time, did not help 

the matter in the slightest degree. 

Blacky for the motion. 
Qoodwyn^ contra. 

Curicu per Frost, J. As a general rule, a debt can be 
discharged only by payment, in money. But, if the creditor 
consents to accept from the debtor any collateral act, or thingi 
and does actually accept the same, in discharge of the deb^ 
or's liability, that will be a good defence, as accord and satis^ 
. iiaictiou. The plea of accord, merely, without satisfaction, b 
bad. The accord or agreement imposes no obligation on the 
creditor, unless it be supported by a good consideration. It 
then forms a new contract, which, hy substitution, may caui- 
cel the original liability. If the plaintiffs and defendant had 
passed mutual receipts, that would have been a aatisfactioUi 
ny aceoid, of their respective demands. The individual con-; 
tracts and effects of the several partners, and the firm, are 
completely separate and distinct. - An agreement by the part- 
ners to accept, from a debtor of the firm, the note or account 
of one of the partners, in payment of a co-partnership account 
against the debtor, does not differ from a like agreement to 
accept the note or account of a stranger, in payment. On 
the trial, I thought that the defendant's case ahowed only an 
accord, unexecuted, which was no satisfaction ; and that the 
mere accord Or agreement of the plaintiffis, that they wou|d 
accept in payment of the partnership account, against the 
defendant, the accounts which the defendant had against 
them, individually, was not sufficient to support the defen- 
dant's discount, because the agreement was unsupported by 
1 Siderf. 180. ^"7 sufficient consideration. But the evidence might have 
Com Dig supported a verdict, finding mutual promises by the parties 
Acfioid. K 4; to accept payment of their respective demands by set off; 
Case V. Bu- and that issue should have been submitted to the jury. 
•jJ^^^^When mutual promises are simultaneously made, the promise 
Carmightv. of each is a good consideration tor the promise of the other. 
Adoiphus, 3 Promise for promise is a good consideration in an action for 
^Ss^Thwn-^ ^ breach of a promise of marriage; so also, for a wager, 
tonvl JenyD8,And an accord, with mutual promises to perform, is good, 
1 Man. and though they be not performed at the time of action ; for the 
GFa.166; party has a remedy to compel the performance. If the de- 
Tilloteon^ 8 ^ndant, confiding in the promise of the plaintiffs, for^^bore to 
T. R.335. enforce^ promptly, the payment of his accounts against them, 
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individuallj, aiid the defendant were, by tbe subsequent ^^'■"Mi 
assignment of the co-partnership account against him, de^ ^^^^* iSsa.^ 
prived of his defence and compelled to pay to the plaintiffs' ^ _^ 
assignee the account which he owed to the co-partnership, ^•"^•*~' 
fa^ might maintain an action against the plaintiffs. The Kmnit^tt^. 
discount is in .the nature of a cross action. In this form, 
which can alone be effectual, on account of the insolvency 
of the plaintiffs, the defendant seeks to enforce the perform- 
ance, by the plaintiffs, of their agreement. The discount, if 
good against the pbintifis, is good against their assignee. 
The motion is granted. 

Evans, Warblaw & Withers, JJ., concurred. 

Motion granted. 



James Cathcart ^ Richard Caihcart v. J L. Keirnaghan. 

^i a sale by an auctioneer, the authortty of a purchaaer ma j be given to the 
auctioneer's clerk, before, or at the time of the entry ; and a subsequent assent 
of the purchaser, may confirm an entry made without ^authority. The cgfi- 
dence given to show the authority or assent of the purchaser, should go to 
the jury. 

The whole contract of sale, made by an auctioneer, must be in writing ; but it 
may be in detached parcels connected by reference. When the terms of sale 
are expressed by a statute, or an order of Court, a very slight reference may 
serve to introduce the certainty, whieh the statute or order would give. 

Before Evans, J., ai Fairfield^ Spring Term^ 1850. 

The plaintiffs were the administrators of Robert Cathcart, 
and, as such, sold the pergonal estate of the deceased. At ' 
this sale the defendant, was the highest bidder for a family of 
negroes. Tongue acted as auctioneer, and one Stevens, as 
clerk. There was a book in which the names of the negroe;^ 
were set down, and when any lot was knocked down, Ste- 
vens set down in a column in the book, the name of the 
purchaser, and the price. This witness said, in his written 
examination, that '^he was within three, yards of the auc- 
tioneer, and within four yards of J. L. Keimaghan : I cannot 
say whether he saw me make the original entry or not ; he 
was within four yards of me, at the lime the auctioneer called 
thQ aniount, and by whom it was bid, distinctly, that they 
(purchasers) could bear, before I made the entry. My posi- 
tion was convenient to the auctioneer during the time of sale^ 
that any person who was at the sale, could see that 1 was 
making the entries of said sale." The 6th interrogatory was 
in these words : '' Did the defendant, i^er the sale, recognise 
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ConwBu, the validity of the sale as entered by you, and did be seem 

^"^^y* ^°^*^ pleased with the purchase ?" To this, the witness answered : 

* ^ j " Yes, and said that his purchase was much cheaper, although 
uathcartet a.j^^ ^^^^ ^^^^^^ ^^^^ ^ jj^ Chambers for the negroes, yet he 

Keinmghan. thought his was considerably the best bargakV &c. The 
terms of sale, were bond with surety and mortgage of the 
property. After the sale, the papers were prepared and pre* 
sented to the defendant, but he bad a difficulty in procuring 
the 'surety. The terms were not complied with, and the ne- 
groes were re-sold at a loss, for which this action was brought. 

When the plaintiff closed his case with the evidence be- 
fore recited, the defendant moved for a non-suit. 

1st. Because the entry did not sufficiently express the con- 
tract. 

2d. Because there was no, memorandum in wnting to bind 
the defendant. 

The Circuit Judge was of opiuion the entry was suffi- 
ciently definite, but granted the motion on the second ground* 
It has been decided that the auctioneer is the agent of both 
parties, and his entry will bind, but the clerk is but the agent 
, of the auctioneer or the seller, and not of the bidder, unless 
there be some evidence, that the purchaser constituted him 
his agent, to reduce the contract to writing. There was no 

Eroof to establish this, and the contract was, therefore, void 
y the statute of frauds. 

The plainti^ moved the Court of Appeals to set aside the 
non-suit, on the following grounds : 

1st. Because there was a sufficient memorandum in writing, 
to take the case out of the statute of frauds. 

2d. Because defendant's acknowledgmerH of the correct- 
ness of the entry, made by the clerk, and his promise to dgn 
the bond and mortgage, as the same were filled up, so soon 
as h0 could procure sureties, together with the other testimony 
adduced, were sufficient to take the case out of the statute of 
frauds. 

McDowell ^ Boylston, for the motion. 
' Bbyce ^^ Rutland^ contra. 

3'McC. 458. Curia, per Waldlaw, J. The cases of Meadows t. 
1 MOW. Meadows, and Entjf v. Mills^ Beach^ hold, that in a sale at 
auction, although an entry made by an auctioneer himself, 
may bind the purchaser, one made by his clerk does not, 
imless the purchaser gave special authority to the clerk, or 
assented to his act; becatlise, a special confidence is reposed 
iti the auctioneer, which he cannot delegate to a clerk, so as 
to bind a third person. The former of these cases rests safely 
upon another ground, that the entry there made, showed 
neither the thing sold, nor the price : and in the latter,it does 
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not clearly appear, that the purchaser knew that the clerk GoLmnt a, 
was making entries, or heard the announcement of his name ^*y» ^^60,^ 
and bid, made by the auctioneer to the clerk. The course of ITT"^'^ 1 
observation made in these cases is, however, calculated se-^*'**^*' , 
riously to affect sales at auctipn, in which it is scarcely prac- Keimagban. 
ticable, that each purchaser should sign his own name in the 
sale book, or, that one person should repeive all the bi^s, and 
make all the entries ; and they may -isnggest the materiality 
of some time inquiring, concerning sales. often loosely coii* 
ducked under the name of auctions, who is really auctioneer^ 
who onl y crier, and who only clerk. The authority for both of 
tbesQ cases, is something said by Lord Eldon in Coles v. 
Treesthidc. An examination of that case will show, that 9 Yes. 351. 
although Smith,, the person authorized by Treesthick to sell 
either by auction or private contract, was a surveyor and 
auctioneer, yet the sale of land in question, after it had been 
bid in at auction, was made at private contract; and the 
agreement was signed by the solicitor of Coles, and witnessed 
\iy " Phillips for Smith, agent of the seller." That signature 
q{ Phillif^ was held to bind Treesthick, not because the 
narol power to sell which had been given to- Smith, had been 
by him transferred to Phillips his clerk, but because Trees- 
thick himself had, in his conversations with Smith, expressed 
his assent to an arrangement, that in the absence of Smith, 
eitheip of his two confidenlial clerks that were mentioned, 
(one of whom was Phillips',) might enter into a contract if a 
suitable one was offered. 

In Wright V. Dannah it was held, that the agent contem*9Ca]xip.203. 
plated by the statute, must be some third person, and that 
therefore, an entry made by the seller himself overlooked by 
the purchaser, wai$ not binding on the purchaser. In conse- 
quence of thi^, as was supposed, it was held in Farehrother 5 Barn, and 
▼. Simmons^ that in an action by the auctioneer against the AdoL353. 
purchaser, an entry made by the auctioneer himself, would 
not serve. In Bird v. Boulter^ however, (where the circum- ^PJ^l^ST* 
stances of the sale were very similar to those of the case 
before us,) Farehrother v. Simmons is regretted if not ques- 
tioned ; and in another action by auctioneer against purchaser, 
an entry made by the auctioner's clerk was held to be an 
entry by a third person, binding on the purchaser. The 
observations there nniade, leave no doubt that the clerk's entry 
would have been considered sufficient in an action by the 
principal seller, against the purchaser. " The clerk was not 
an automaton, but a person known to all to be engaged in 
the sale, and employed by one who told him to put down his 
name. In an action brought by the auctioneer, the clerk 
must be considered his agent, for the purpose of taking down 
the names, and also the agent of the several persons in the 
room for the same purpose. It is not necessary to suppose 
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OouMiu, that the vaidar vested a particttlar confidence in tbe auclxoa* 
^^^y' ^"•eer for the purpose of putting down the names in the sale 

Mn^dMr ^^^^^* ^® *^*y ^ taken to have constituted that person bis 

^^1^ agent^ for the otaking of such entries, whom the auctioneer 

Misis. might choose to appoint The clerk was seen by all making 

the entries; by nodding, each peilson authorized him to act 

as he did." 

If in every ease like this, then, the authority for the clerk 
to sign the purchaser's name, must not be necessarily implied, 
where, within the view of all bidders, a clerk is emplpyed, 
to whom the names of purchasers, with their bids, are an* 
npunced aloud, it fe clear that the authority of the purchaser 
may be given to the clerk, before or at the time of entry, and 
that a subsequent' assent of the purchaser, may confirm aa 
entry made without authority. The evidence given in this 
ease, to show the authority or assent of the purchaser, should 
have gone to the jury ; and therefore, the ground upon which 
the non-suit was oi^dered, is insufficient to sustain it. 

As to the other grotmd pf the motion for non-suit, the in« 
sufficiency of the memorandum to show the terms of the 
contract, the jQircuit Judge was with the plaintiff, and the 
report does not enable this Court to perceive clearly what 
the sale book contained, what was after the sale put in 
writing, or what occurred between the auctioneer or his clerk 
and the purchaser. The whole contract must be in writing, 
but it may be in detached parcels connected by reference* 
When the terms of sale are expressed by a statute, or an 
order of court, a very slight reference may serve to introduce 
the certainty, which ihe statute qt order would give. 
The motion is granted. 

Evans, Prost & Withers, JJi, concurred. 

Motion granted. 



W. M. Munday V. C. E. Mims, 

For the use of the defendant, who was rton fbmpo$ mentis^ a large estate, con- 
sisting of a plantation and negroes, was vested by his Cither's will in a trustee, 
who refused to act. A trustee, appointed by the Court of Equity, died, and, 
before his successor was appointed, a horse was needed for the plantation, 
and bought by defendant The Court held that, under the circumstances, the 
hone was not a necessary for which defendant could bind himself. 

Before O'Neall, J. at Laurens^ Extra Term^ Nov'r. 1849^ 

This was a sum. pro. brought to recover the money paid 
by the plaintiff as surety lor the defenidant. The jdaintiff 
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Was the defendant^ surety oo a note of hand ^Ven for the Cotitnari, 
purchase of a horse. The defendant is a mere shade abore ^~^' ^^^\ 
idiocy, and clearly incapable of making a Contract. He has m-*^T!r^ 
a large estate, consisting of a plantation and i^groes, vested ^^^ 
by his father's will in a tnistee, for his use. The person Mims. 
appointed by the will refused to act. A Mr. Yance, appointed 
by the Court of Equity, died. Befoare his successor was apo 
pointed, a horse was needed for the plantation ; the {daintiff 
was the overseer; the horse was bought, the note given by 
the defendant, and the plaintiff became his surety. The 
plaintiff was sued, and compelled to pay the note. 

The Circuit Judge thought the proof abundantly showed 
that the purchase of the horse was neeesstoy and proper* 
He, therefore, decr^d for the plaintij£ 

The defendant moved the Court of Appeals for a new 
trial, on the following groundis. 

1. Because the Court erred in decreeing against the de- 
fendant, as it was proved and conceded by the plaintiff and 
his Honor, that the defendant was non compos mentis^ and 
incapable of contracting. 

2. Because the decree of the Court is, in other respects, 
contrary to law and evidence* 

SullivaUj for the motion. 
I^mpson ^ 'Simpson^ Contra. 

Curia^ per Evans, J. In general, the contract of one 
non compos mentis is not binding, for the want of sufficient 
understanding to assent ; but it seems now to be well settled 
that, like an infant, when he has no committee to determine 
for him, he may, of necessitv, bipd himself for food, clothing, 
and other necessaries suitable to his fortune and rank in so- pvi« mi rnn 
ciety. If it were otherwise, the protection which the law^SS. 
extends to him, would be an injury rather than a benefit. 
This capacity to bind himself, must, however, be restricted, 
by the reasons which authorize it, to his personal wants— >to 
food) clothing, and such other things as are necessary for the 
comfortable subsistence of himself and family. The report 
of the Circuit Court says, *' the horse was needed for the 
plantation." Now this jplantation, I understand, was one 
devised by the father or the defendant, to a trustee for his 
use. He had no legal interest in the estate. He was only 
entitled to the profits. The horse was necessary, or so the 
witnesses thought, to carry on the operations of the planta- 
tion more profitably; but that, it seems to me, jdoes not 
authorize the defendant, if he be a mere idiot, to maku a con- 
tract personally binding on himself I can readily conceive 
of cases where horses may come under the description of 
necessaries, as where purchased by an infant who was a 
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Columbia, cavalry officer in the army, because they are necessary and 

Biay, ^8^- proper to one of his rank and condition. So, also, if pur- 

j ^ T^chased and used by an infant fcr the benefit of his health, 

Mmto? acting under medical advice. But in the case of Durham v. 

T. Rainwater^ it was decided by this Court^ that an infant 

Owens et aL jcould not bind himself for a hor$e, as necessaries, to be used 

SeeChitty'8 ^^^ employed to carry on a farm. 

Con. 144. I do not think the circumstance that there was no trustee 

2N. ^^^' at the lime can vary the case. An infant, without a guardi- 

°^ an, under like circumstances, would not have the power to 

bind himself. It may be tha^ in another court, the estate for 

which this horse was purchased, may be charged with tfie 

I)rice; but in this court, we can only look to the personal 
iability of the defendant The motion for a new trial must, 
therefore, be granted. 

Wardlaw, Frost and Withers, JJ. concurred. 

Motion Cfranted. 



H, Jones and Sarah Moore v. E. D. Owens, 

Same v. E. and J. Dnimmond. 

Same v. David Buckhalter. 

Sam^ V. A. PhUpot 

A verdict finding for the pUuntiffs their imdivided distributive portions of the 
land in dispute, described in a certain re-suivey plat, bearing a certain date 
d:c is too yague, indefinite and uncertain for a judgment of the Court to be 
rendered upon it ' 

Under a declaration daiming the whole, tlie verdict may be general, and must 

ascertain by its own tenns, or by reference to the declaration or plat, the land 

recovered ; or ihe verdict may find a part only, and it shall then s{ieeify ami 

" describe such part ; and if it be for an undivided shaib, such share shall be 

specified either by the number of acres, or as an aliquot part of the whole. 

Before Withers, J., at Barnwell^ Fall Term, 1849. 

REPORT OP THE CIRCUIT JUDGE. 

The above several cases were actions of trespass to try ti- 
tles. I will endeavor to pursue the order of the grounds of 
appeal in this report. 

1. As to the plaintiffs being heirs-at-law of Wm. Jones, 
through whom they claimed in the first place. It was in 
evidence that a witness above 60 years old knew Wm. Jones 
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when he (the witness) was small, and that Jones went to Colvmbia, 
Mississippi and died there, leaving the following children ;^**y> ^^^\ 
Darling, Henry, Willisim, Matilda, Sarah, Elizabeth and^-t ''"T' 
Emily ; they were considered his children in 1828. Henry ^oore 
Jones, the plaintiff, was about 6 years old in 1828; he was y^ 
the grandson of Wm. Jones the grantee. The other plaintiff, Owens et al. 
Sarah Moore, was Wm. Joues' daughter, and had married one 
Moore. In 1828, when this witness was in Mississippi, 7 of 
Wm. Jones' children were living, but he had since heaid that 
all were dead, except Sarah Moore and Emily Jones. At 
that time Wm. Jones' widow was supposed to be over 60. 
Another witness for the plaintiffs said that he saw Wm. Jones, 
the grantee, in Mississippi m 1812, when he, his wife and 6 
children were living. , It that time Jones offered to sell to 
him some of the land in dispute. A witness for the defend- 
ants said that he knew, when small, Wm. Jones, who moved 
to Mississippi in 1807 or 1808 — that 10 or 12 years ago he 
had heard, by letter, that all his sons, except William, were 
dead — that 4 years ago he had heard that all Jones' sons had 
killed themselves by hard drinking, though he did not doubt 
that some of his family were now m Mississippi. 

2. As to the question whether the plaintiffs were in esse : 
It appeared on their part in evidence, that a witness had re* 
ceived from his aunt, one Sarah Jones, and from the plaintiff 
Henry Jones, letters informing him that Moore, the husband 
of the other plaintiff, was dead — that from Sarah Jones, his 
aunt, and from Henry Jones, the plaintiff, he had received 
letteis within a year. In 1828, old Wm. Jones was dead ; 
Sarah Moore had (hen 2 children ; her husband was alive ; 
her husband seemed to be about SOyears old. This witness 
had at the instance of the plaintiff, Henry Jones, spoken to a 
lawyer to bring these actions. It will be understood that the 
jury were not left without suitable instructions, to the effect 
that on behalf of plaintiffs, it must be proved as well that they 
were yet alive, as that they had paramount title. 

3. A copy of the verdicts accompanies the grounds of ap- 
peal, and the point therein raised can be thereupon examined. 
The remaining: grounds do but embrace various statements 
of the same general question, which involves the merits of 
the case, and 1 will endeavor to present the cases as made. 
The plaintiffs claimed, as heirs of William Jones, two tracts 
of land, the one embraced in a grant to their ancestor for 600 
acres, dated 6th May, 1799, the other, in a grant to him for 
920 acres, dated Feb. 2, 1807. Both were satisfactorily loca- 
ted, and if the plaintiffs' title could be established at all, there 
was no question that Owens, Buckhalter and Philpot were 
trespassers on the Jones' survey for 920 acres ; and the two 
Drummonds, the other defendants, were trespassers on that 
ifx 600 acres. The Drummonds presented a grant to James 
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CoLCMBU, Drummond for €00 acres, dated Nov. S3. 1836, which waii 

May, I860, yearly identical, as to metes aad bounds, with that of Win. 

' Jones for 600 acres. The other defendants presented a grant 

' wKie* to David Buckhalter for 944 acres, dated May 8, 1835, the 

V. location whereof was nearly identical with the grant to Wol 

OweiM et aL Jones for 920 acres. ^ 

All the defendants further relied upon proving title ocit of 
the plaintiffs by means of a grant to one John Hall, dated 
8ept. 4, 1786, for 9649 acres, the location of which they sought 
to aid from aiaother grant to the same person of the same date, 
called for by the former as one of its boundaries, and which, 
though bearing same date, was hence supposed to have foe^i 
first run out. The first*mentioned grant to John Hall wai 
that, according to defendants's argoment, which covered the 
two tracts of land in dispute ; bnt if the last- mentioned grant 
to Hall could be located, it would aid very maleriatly in lo^ 
eating that which was essential to the defendants — and toth« 
location of the last-mentioned, it was material to find the line 
of a grant to one Job Roundtree, for ^whoeeco^er it called as 
a boundary. For th« location ui^ed by defendants, they re- 
lied upon William Buekiialter, their surveyor, and I marked 
his plat with letters that are transferred to my notes, and its 
production with such designations will be indispensable t^ 
the comprehension of this report. He said the location of the 
Hall grant covering the lands in dispute, was indicated on his 

Elat by the letters A. C. B. E. D. He fixed the line A. O. B. 
y the aid of a grant and plat to one Minor, younger than th« 
Hall grant, but calling for it — upon which therei were sundry 
water courses indicated on the upper part of that line wbicn 
did not appear on the Hall plat. He found that line, so fiur 
as it could be traced, and until it had been obliterated by 
clearing, a double marked line, corresp(Hiding with the Hall 
and Minor's plats*; such original marks he found from C. to 
B. — from the latter point he platted "by course and distance, 
and thus fixed the intersection with the upper line, which 
last was also platted by course and distance, and not exam- 
ined by reason (as Buckhaltqr said) of cleared land. It was 
near 6 miles from A. to B.— from E. about ^\ miles, whereas 
on the original plat it was about two miles. He was on only 
two lines (A. C. B. and A. D.) the others Were platted as 
copies from old survey. The dividing line between the two 
Hall plats appeared to have been in part marked by the on* 
ginal surveyor, and Buckhalter said he did not survey that, 
because clearings had obliterated some of it, he did not know 
how much — and because he was otherwise satisfied with, the 
location he had represented. The important point D., he 
* said, was the corner of Job Boundtree, called for by the origi- 
nal Hall grant, and he fixed that, having Roundtree's plat — 
first, because it was double-marked as a corner ; and second, 
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bacaosa he nn satis&ctorily a pof tmi of the Hoe frem D. of ^^^^*^ 
the Roundtree and adjaeent HaU plats. From D. he ran 10 ^***^' ^^°^^ 
A., at a Tariation of two degftes fram the original eoarae/ ^^^ 
(80° instead ef 78°) crossing the lower three Runs, indicated 5i©q« 
on the original HaU plat^ but not preeenting the confluence of t. 
that with another stream in the same position exhibited on Ch«ea»«t «L 
the original ; but nevertheless) he. eon^ktered it a station, and 
though no corner was found at A., some old marks were 
found on the line he ran, near it^ but he did not ascertain 
with what survey they- corresponded. Course and distance 
from A* C. B. widi the shape of the plat would exclude from 
the location the plaintiffs, Jone^ plat, for 920 acres. Hext 
(the plaintiflb' surveyor) had certified die plat of Buckhaller^ 
ij^n the representation of the latter of what he had found ; 
but he was not upon the survey, and had never seen:a single 
object upon which Buckhalter relied* , 

A continoons adverse possessioo, by the Dmmmonds, on 
Ae Jcnet? survey for 500 acres, begtnnihg in 1836, was estab* 
Ushed ; this action having been brought in October 1847 ; and 
thia was to be rebutted only by proof of the minority of Henry 
Jotes, who was said not to have exceeded 6 years of age in 
1838. On the part <^ the other defendants,, adverse possession 
was not estabtished for the ro^iisite apace of time, even 

K gainst those laboring under no disability. In reply, the 
lintiffii, while cbntesting the loeatioiiof tjto HaU grant, un^ 
rtook to prove that, even if well located, they had'acquiied 
that title. To that end proceedings in escheat were o&red, 
the result of which shewed that the Hall lands, both parceils^ 
were sold as escheated propertjr, and it seemed pmbahie in 
1828 — and were conveyed le the Trustees of the BamweU 
FVunale Academy as puFobaSers, who wens also en^ed te 
the proceeds as a cei^ioration by virtne .of two Acts of the 
Legutature, the last of tsbich was passed in Dec. 1836^ exr 
tending the corporate . existence 6f that hbdy for 14 years. 
The corporation had been inactive for many years, and their 
Academy had sunk for want of funds; but on the day when 
these causes were taken op for trial, a quit-claim deed of con- 
veyance o£ the Hall lands to the .plaintiffir was executed by 
Col. Brown, President, and R Bdhnger, Secretary of the cor* 
porationj in behalf of the Trustees of the Female Academy, 
and was introduced in evidence^ On that day, or a day or 
two before, these persons wsre appointed to dietr offices at 
some meeting gotten up by those who claimed torepressnt 
the corporation. Their records indicated no meeting befofe 
this since 1834 ; but lands were escheated and sold from '41 
to '44^moniea collected and debts paid. In 1834, the per- 
sons, present at the meeting were, J ohn 8. Smith, Tfaompkins^ 
Bobison, Lewis 0*Bannon and B. H. Brown. At the recent 
meeting, present^ E. BdUngsr^ CoL Brown, Daniel Tobin, 
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CoLuiiBu, George Doncati and Lewis O'BaDnon. It was contended for 

*?**^ ^^^, defendants, that the corporation was defunct, and therefore 

- ^ the deed of conveyance introduced as proceeding from them 

M^ ^a? *« empty paper. 
T. Such were these cases, as briefly and mtelligibly reported 

OwMuietaL as the circumstances under which I write Will permit. J 
thought my charge unfavorable 4o the plaintiffii from begin- 
sing to end; the only complaint made about it by those 
whom it favored is, that I ought to have charged the jury 
that " the location ot the grant to John Hall was sufficiently 
established by the evidence.'' Now I do not think the jury 
had any doubt that such was my judgment, provided, suffi* 
cient reliance could be placed on the science, skill, dihgence 
and opinions of Buokhalter, the surveyor for the defendants. 
Indeed I went a step further than their counsel did, for I told 
them that notwithstanding it would have be^n more saUs&c- 
tory if Buckhaiter had searched for and found some marked 
timber on the line 'dividing the two. Hall grants (where a 
number of trees had been marked, as it seemed, by the origr* 
nal surveyor) yet, if the comer ^t D., the Roundtree corner^ 
^as well located, the position of the said dividing line. could 
not- be material, since one Hall grant or the oth^r would 
coyer the lands in controversy. I told them besides, that the 
conveyance made on. the day of trial, by the corporation ci 
the Barnwell Female Academy, supposing that body to have 
the mo8t*perfect legal form and efficiency, was of no avail in 
these actions against any of the defendants, since their tres* 
pass now sued for against the Hall title was not a trespass 
against these plaintiff^ as successonito that title, it>asmoch 
as they never had that title till the day of tj^ial, and these ac- 
tions were br6ugfat more than two years before; and more- 
over, if the plaintiffs were driven lo rely on that title alone, 
then they had lost the tract for 600 acres, by reason of the 
adverse possession by the I>rummonds against the corpora- 
tion who claimed to own the Hall title, and could have sued, 
being under no disability. 

My charge narrowed the question down, to location of the 
Hall grant (leaving the points made in the two first grounds 
of appeal with the jury upon instruction not complained of) 
and if I did not* tell them in peremptory language, that they 
were bound to follow the opinions of Buckhaiter^ it was be- 
cause I was not yet reconciled to the idea of referrmg a ques- 
tion, arising on evidence, tothe jury with positive instructiona 
to find only in a particular way. If it is for the Court to say 
that the surveyor must be followed, that he did find the marks 
be said he found, that they were such as he described them 
. to be, that no doubt as to his skill, diligence, veracity, force 
of reasoning, and-so-forth, is to be referied to the jury, then 
we must go a little further tl^an we faAve yet gone, (m Ian* 
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giiage,) arxd insteisid of a dight admixture of fact with law, CoLtmaiA, % 
in matters of location, let us hold that law is the only ingre' ^^^y* ^^\ 
'dient in such questions, and then the agency of a Circuit^ "" 7^ 
Court will be understood, that is to say, its function will be mSiJ? 
to gather evidence, to be resolved by the application, not of r. 
the judgment of a jury, but of legal science. As our practice Owen^etil. 
yet exists, I was obliged to leave something to the jury ; and ,, 
as to that, I went as far in reasoning for the defendants as I 
thought the rights and functions of the jury allowed. They 
did not find as I would have done, and it will be for the 
higher tribunal to sa^ whether they have exceeded their just 
discretion. 

The defendants moved in the Court of Appeals for a nev 
trial, on the following grounds : 

1. Because the evidence to prove the fact that the plaintiffs ^ 
are the beics-at-law of William Jones was vague and insuffi- 
cient. 

2. Because there w^bs do evidence to prove that the plain* 
ti&^are livings or were living within any reasonable time. 

3. Because the verdicts are so vague, uncertain and indefi- 
nite that the Court cannot render judgments on them. 

4. Because the defendants proved title to the premises in 

dispute out of the plaintiffs. > , 

6. Because the defendants proved the locu8, in auo to be 
within the grant to John Hall, whioh i» older than tne grants 
under which the plaintiffs claim. 

6. Because the location <^ the grant to John Hall was suffi- 
ciently established by the evidence, and the Circuit Court 
should so have charged the jury. 

7. Because the veidiols are contrary. to law and evidence, 

Pattersfm^ tot the motion. 
Bellinger 4* HHtsan^ contra. 

COPY OP THE VERDICTS. 

We find for the plaintifi their undivided distributive por- 
tions of the land in dispute described in the re-survey plat of 
li. P. Hext, dated 4th October, 1848, and five dollars damages. 

James L. SCiUf foreman. 

Ouria^ per Frost, J. — It is unnecessary toconsider any other 
of the grounds taken for a new trial, besidesr the third, which 
excepts to the verdicts, that they are so vague, indefinite and 
uncertain, that no judgment can be rendered on them. One 
of the verdicts is to this effect— '^ We find for the plaintiffs 
their undivided distributive portions of the land in dispute, 
described in the re^urvey plat of L. P. Hext, dated the 4th of 
October 1848, and five dollars damages.'' The others are 
similar. 
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CoLvmrA, The plainiiffii sued for the lecorerjr of two entire tracts of 

^^^y» ^^^^ land in the possession of the defendanti^ and proved, to th$ 

'^ ^ satis&ction of the Jury, that they were entitled to distributive* 

jSfom ebares of both tracts ; bat the evidence left it uncertain what 

% those shares might be. 

Ov«B««ial. A distributee may sue for and recover his share of the land 

iMeFaddeiiT. ^[^"1*^ ^ trespasser. If he sues for the whole tract, he may 

Haley. 3 Bay, recover the portion to which he shows he has title. But the 

4S0; Buigess verdict must express with certainty what is found for the 

Burf^^Rmi P^^i<^^i^* A Veruict, finding a matter uncertainly or ambigu- 

OB Eject 945!ously, is iDsufficient ; and no judgment can be given thereoB. 

Co. Utt. 997, In Heyward v. Bennett the verdict found for the plaintiff 

*<!jSSSV' "'*•" ^^^ '^'^^ *y***S west of Cox's creek, from the mouth 
BiQg%i. thereof, upwards, until it intersects the first boundary line 
3 Brev. 113. called for^' — and a new trial was granted on account of the 
uncertainty. ' 

In an action of ejectment for a messuage, the jury found the' 

defendant guilty as to so much of the messuage as stands 

tipon a certain bank. A distinction was taken tetween tres- 

% pass, in which dama&es only may be recovered, and ejecl- 

J"'^ ▼- An- -ftient, in which the thing itself is recovered; and it was held 

Mv^^^ew ^^^^ though a verdict, which finds part of the land demanded, 

casee, 17 Car. IS good ; It cftn Only be so when it finds a certain part ; be- 

SQd« cause otherwise the Court can't give judgement. 

A verdict in an action of dower, which found that the hus- 
9 RoD's Abr. band was seized of the premises, except so mucli thereof as 
691 belonged tp J. S., was adjudged to be insufficient. 

The rule to be deduced from the aothovities is, that under 
a declaration, claiming the whole, the verdict may be general, 
and must ascertain, by its own terms, or by referenee to the 
declarations Or plat, the land recovered ; or the verdict may 
find a part only ; and it shall then specify and describe such 
part ; and if it be for an undivided share, such share shall be 
specified, either by the number of acres or as an aliquot part 
of the whole. 

From the verdicts in these cases it cannot even be conjec- 
tured to what share or portion of the lands in dispute the 
plaintifib, showed, title. It may be the most inconsiderable 
fraction, or it may be nearly the whole. The Court cannot 
give juagment that the plaintiff recover from the defendant a 
thing unknown. . . 

The motk)n is granted. 
Evans and Wardlaw, JJ., tonciliied. 

Motion granted. 
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This was iin action oftres^t)as8 to try titles. The land claimed 
by the plaintiff was descfiBed in tlie declaration in this case, 
as containing 'Hwo hundred and eighteen acres, more or less, 
situate in tt^ District and State aforesaid, dn a branch of 
Wilson's Creek, on the Anderson road, adjoining landa of 
said plaintiffi Daniel Proctor, Temple HargroTe and H. H. 
Mays.'* 

The defendant relied upon the plea of former recovery. 
The plea set out a former case t6 try titles between the same 

Jarties, reciting a description of the land sued for in that case, 
nd also the verdict of the jury. The following is the deis- 
eription of the land: '^One thousand acres, fof land,) more 
or less, adjoining lands of Robert Williamson, William Mays, 
Temple rfargrove, the estate of William Ross, Daniel Proc- 
tor, and other lands of the said plaintiff, on Saluda river." 
The verdict was in these words, ** We fiqd for the plaintiff 
all the land mentioned and described in the plat of re-survey 
of A. R. Able, included within blue lines, on said plat, and 
one hundred and thirty-eight dollars for damages; the por- 
tion included within red lines on said plat, and marked at the 
corners A B G D. is not found for plaintiff, and this latter 
portion contains 218 acres." This verdict was rendered at 
March Term, 1846. There was an appea:! which was heard 
and dismissed at May Term, 1846. The present action wad 
begun 13th February, 1849. 

The only judgment entered Up in the former case was by 
the plaintiff for the land recovered, and damages and costs. 

Upon an inspection of the record, referred to in the plea of 
former recovery, and after hearing argument upon the point, 
(he Circuit Judge was of opinion, that rnider a proper eon- 
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Thama$ X Dystm r. ArUhonff O. Leek. Columbu, 

May, 1850. 

If the plaintiff in an action of trespass to try title, suffer a yerdict or judgmenl^ 
against him, or miffef ft non-suit, or cUseontidue, or oUterwise let Ikll his ao» 
tion, he is required by the Act of 1744, within two years after such determina- 

. tion of the first, to commenee a second action for the recovery of the land, the 
subject of the first suit ; and if he fail to do so, he is, aflek* that period, barred 
and precluded of his ri^t luid title ; and the same, as against the plaintiff, is 
finially and absolutely Tested in the defendant 

If the yerdict finds £or the plaintiff a part of his claim, the dekftdant is concluded 
to that extent; and die plaintiff is concluded aii to flie remainder j and the 
Judgment for the plaintiff ft>r the part recoyered, is a judgment for the defend* 
ant, in oth^r words, a judgment against the plamtiff, for the pcM not iccoyered | 
io that to k seeotid suit founded on the same cause of action, the defendant 
ttiay pkad the Ibitainr Mooirery in bar. 

> > 

efare RicHAROSOKr, I., at Edgefidd^ Spring Term, 1860; 
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Columbia, struction of the Act of 1744, the verdict in the former action 
M^ 1850. ^j^g a bar to the further prosecution of this case, and the- 
'^ "T^ ' order of the Court was, that the plea "of former recovery be 
^•^ sustained. 

' ^^^ The plaintiff appealed and moved the Court of Appeals for 

a new trial, on the following grounds : 

1. That it did not appear, ly inspection of the record of 
the former suit, nor by any proof offered, that the land which 
was the subject matter of that suit, embraced the tract in 
controversy in the present suit. 

2. That in the former si^it, verdict and judgment did not 
pass against plaintiff, nor did he suffer npn-suit, nor discon* 
tinue, or otherwise let fall said suit. 

3. That the. verdict in the former suit was not in favor of 
defendant, as to the land now. in controversy; and if it were, 
the verdict could not, under the pleadings, be offered in evi- 
dence, unless judgment thereupon in favor of defendant had 
been entered up, which was not done. 

4. That by the just construction of the Act of 1744, it is 
only the verdict, judgmetit, non-suit, discontinuance pr other 
letting fall of a second suUy which bars the plaintiff from 
another action of trespass to try titles. 

Origin ^ Wardlaw, for the motion. 
Oray ^ Bausketty contra. 

Curia, per Fbost, J. The construction of the Act of 

IbS^ 11 5* •^'^**» ^^^^ ^^ ^^® ^^^^ ^^ Lynch v. WUherSy and Porter v, 
iBuiiea A^o^nr^U, and uniformly recognized in our practice, is now; 
too firmly incorporated in our law to be questioned. In these 
cases it was decided, that if the plaintiff in an action of tres- 
pass to try title, suffer a verdict or judgment against him, or 
be non-suited, or discontinue, or otherwise let fall his action, he 
is required by the terms of the Act, within two years after 
such determination of the .first, to commence a second action, 
for the recovery of the land, the subject of the first suit, ana 
if he fail to do so, he is, after that period, barred and pre- 
cluded of his right and title ; and the same, as against the 
plaintiff, is finally and absolutely vested in the defendant. 

The tract of land, demanded in this action, is [u-oved by 
the record of the former recovery, to be a part of the tract of 
land claimed in the first suit. By the certified plat it appears 
that the /'portion included in the. red lines, and marked at 
the corners ABC D," and by the verdict *^ is not found for 
the plaintiffj'V contains "two hundred and eighteen acres, 
situate on a branch of Wilson's Cre^k, on the Anderson road, 
and adjoins lands of the plaintiff, Daniel Proctor^ Temple 
Hargrove, and William Mays." The description of the land 
claimed in this action, is identified, in every, particular, with 
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the parcel of land described in the plat by red Iine»^aqd ^J^''**!!^ 
therein called the Owens tract; except that in the plat, the/**^ **^' 
tend of William Mays i^ called for, instead of "H. H. Mays." ^ "^ 
But thiis Variance is not important, because the tract of Wil- *^3^^ 
liam Mays, if it be not the same as that .of H. H. Mays, lies . Leek, 
between the land of Daniel Proctor and Temple Hargrove ; 
and by these last two bonndaries, the location of the Owens 
tract is so ascertained, as to admit of no doubt of the identity 
of the Owens land with that described in the declaration. 

The remaining question is, whether the record of the first 
suit exhibits a verdict and judgment against the plaintiff, 
within the meaning of the Act of 1744. The declaration in 
the first suit described a tract of one thousand acres, including; 
the Owens tract. The plea was the, general issue, and evi-^ 
dence was otfered of the plaintiff's title to the Owens tract. 
The verdict found for the plaintiff, part of the land descTibed, 
and with respect to the Owens tract, expressly finds, that it 
^Ms not the land of the plaintiff." This special finding is 
unusual and unnecessary. It is a conclusion of law, when 

E' art of an entire tract claimed, is found for the plaintiff, that 
ehas no title to the remainder. A. general verdict for the 
defendant, in an action of trespass to try title, expresses and 
imports no more, than that the plaintiff has not proved a title 
to the land claimed by his action.. No judgment could have 
been entered by the defendant against the plaintiff, on the 
verdict in the first suit. In no case where the verdict finds 
for the plaintiff a part of his demand, can judgment be entered 
for the defendant against the plaintiff, for the remainder. In 
this respect, it makes no difference whether the plaintiff sties 
for one thousand dollars, or one thousand acres of land, A 
general verdict for the plaintiff, is codclusiv* evidence against 
the defendant, of every thing which is put in issue by the 
pleadings and evidence; and e converse. In like manner if . 
the verdict finds for the plaintiff a part of his claim, the de- 
fendant is concluded to that extent; and the plaintiff is con- Burchwayv. 
eluded as to the remainder ; and the judgment for the plaintiff joh^J^^^p. 
for the part recovered, is a judgment for the defendant, in2i0; Hender- 
Other words, a judgment against the plaintiff, for the part not son tb. Ken- 
recovered ; so that to a second suit, founded on the same cause *^*'4747 
of action, the defendant may plead the former recovery in bar. 
The motion is dismissed. 

Evans, Wardlaw 6c Withers, JJ., concurred. 

^ . Motion refused. ~ 
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j; B. TUbetiSf fur hSs €^signee^ r. X R. Wiavar. 

Where, there hie been t Tolnatary aeeignttent of ell hie ehoeee by an ineolvtft^ 
under a deed to a truitee for cieditore, a debtdr on open aceount, after nolifife 
of the aesignment, cannot defeat the lights of the assignee by payment lo the 
aasignor. In an action on such accooBt, in the name of the assignor agauuit 
the debtor, the payment wUl be considered wrongful, and Judgment be ren- 
dered for the benefit of the assignee. 

Before Withers, X tit Edgefield^ Spring Term^ 1850. 

These were two actions tried together; one. in the ^m. 
pro. and the other in the higher jurisdiction, They were 
Drought on two accounts, made by defendant with plaintiff 
as a shopkeeper, and the plaintiff's name was used by his 
assignee, the latter being the party who caused these actions 
to be brought 

The defence assumed three forms: — tst. Payment; 2d. 
Discount ; 3d. Special pl^a that Tibbetts had agreed to exr 
tinguish these accounts, upon defendant's paying their amount 
on a judgment that had been obtained agaipst Tibbetts and 
the defendant as his surety, by one Harriet Brown, and such 
payment the defendant had made. 

Harriet Brown recovered her judgment against Tibbetts 
and Weaver, on the 15th March, 1847. On the I4ih Februa- 
ry, 1848, Tibbetts made an assignment, in ptirsuance the Act 
of Assembly of 1828,^0 Christie, of all his effects, for the 
benefit of creditors generally, Without preference. These 
actions were commenced, respectively, on the 13th and 16th 
September, 1848. 

The agreement relied upon in the special plea, was made 
S(Hne short time after the assignment by Tibbetts. Tib- 
betts was then acting as a sort of agent of his assignee, in 
winding up his business, by Terbat appointment, being au- 
thorized (as he said) to ^< sell the stock, collect notes, and 
generally to make such arrangements as I might think 
proper in settling my accounts." It was not until 5th March, 
1849, that defendant paid Harriet Brown's judgment, bein^ 
nearly six months after these actions were instituted, and 
more than a year after the assignment was made by Tibbetts. 
No evidence was adduced to shew whether Weaver had 
knowledge of the 'assignment, when he made the agreement 
with Tibbetts. 

The question was whether, m point of law, Weaver was 
bound to notice the assignee, or ai;iy rights or equities he 
had ; whether, in regard to these open accounts, sued now, 
of necessity, in the name of Tibbetts, he could not set up 
all defences which would be open to him if there had been 
no assignment ; and it was insisted he could, whether he was 
aware of the assignment or not. 
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The OircQit Judge Ae{ei» that since such assignments were S^^^^Si^ 

' ' e the interests of. ***y» "** 



Tibbetis 

T. 



authorized by the Act of 1828, and since ,, ^ 

assignees had, in several forms, been recognized by Courts 
of Law, the case ought to turn upon the inquiry whether^ 
when the arrangement was made with Tibbetts to settle WeaVcK. 
these accounts by payment of so much on Harriet Brown's 
judgment, Weaver had knowledge of the assignment. As to 
the plea of discount, he supposed that was not sustainable, 
since no payment had been made till after these actions 
were commenced. The jury found for the plaintiff in both 
cases, allowing a disc^ount of forty dollars and sixty-three 
cents undisputed. 

The defendant moved for a new trial, upon the grounds : 

.' 1. That the plaintiff's demands against the defendant 
were satisfied, in pursuance of the agreement between them, 
by the payment of so much money by the defendant upon 
the judgment - recovered by Harriet E. Brown, even if it ap^ 
peared that such agreement had been made after notice hsid 
ny the defendant of the plaintiff's assignment to Simeon 
Cliristie^ and the presiding Judge erred in ruling otherwise. 

2. That the burden of proof, in respect to the defendant's hav- 
ing had notice of the assignment to Christie, rested upon the 
plaintiff, and that no sufficient evidence thereof was addiuced, 
and the presiding Jiidge should have so instructed the jury. 

Carroll, for the nxotion. 

OriffUi^ contra. 

Curia, per Ward! aw, J. The verdict, with the con- 
eunrence of the Circuit Judge therein, has established that 
the defendant had notice of the assignment, before the agree* 
ment concerning the payment on Harriet Brown's judgment 
was made, and that Tibbetts had not the authority of his 
assignee to make that agreement. The question is then, in 
effect, whether, when.there has been a voluntary assignment 
of all his choses by an itisolveht under a deed to a trustee 
for creditors, a debtor on open account, after notice of the 
assignment, can defeat the r^hts of the assignee by payment 
td the insolvent 

Whilst it is admitted that a Court of Law will protect the 
assignee of a bond or unnegotiable note, when he sues in 
the name of his assignor, not only against the release or 
other unjust interference of the assignor, but against any. 

. payment made by the debtor to the assignor after notice of 
the assignment, it is argued that the same respect will not 
be given to the assignment of an unliquidated demand. It 
is said the bond or unnegotiable note is, of itself, evidence of 
debt and security for money — partakes of the nature of a 
substantial chattel — ^may be delivered-^and for it, trover will 

' lie; but an unliquidated demand is merely Meal, and is 
represented by nothing visible, which may pass as the test 
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C«.«iiBiAj of ownership. This distiDction is recognized by the cases 

May, I860. ^ QfjQj^^^y^ ^ (j^^ y. ReeSy BXid Brown v. Thompson — but the 

/" '^former of thesexases was decided upon the assumption that 

\/^ neither the notice of the assignment nor the insolvency of 

lieaVer. the assignor was proved, and the lalter relates to the sulgect 

of an equitable discount. The principle upon which a 

SM^Utg! ^iif^ ^f Law protects the assignee, when the suit is not in 
his own name, applies to all choses in action equally. IThe 
case of Winch v. Keely^ where it was recognized, was ir^ 
debitatus assumpsit, for worJc and Is^bour, &c. Our late 

1 Rich. 395. case of Mixon v. Jones, was a demand for millwright's work 
done under special contract ; and although there the assign- 
ment had been made under the prison bounds Act, yet, the 
action being in the name of the assignor, the assignee had 
no higher rights than be would have had under a voluntary 
assignment 

We suppose not that the Act of 1828 has enlarged ' the 
powers or rights, of the assignee of an insolvent; it has 
rather regulated and abridged them. Upon the subject in 
hand, it has pioduced no effect which would not have ensued 
without it; but it is evidence of the efficacy which, before its 
enactment, was given to the assignment of all a debtor's 
choses; and we decide merely, that a debtor shall not be 
permitted to defeat such an assignment, after notice of it, by 
payment to the assignor, or agreement witK him. Every 
such act must be fraudulent, and ought not to he sustained. 
We decide nothing as to cases where the assignment Epay 
be doubtful or informal — as by the bare delivery of some 
paper which contains a copy of an account or statement of a 
demand, or by an oral transfer of power to collect. Here the 
assignment was by deed, formal and plainly irrevocable. 

The defendant is not required to become debtor without 
his consent,! nor to contract with a persbn that he has not 
chosen to deal with ; but that which his creditor could de- 
. mand of him, he must pay to the order of that creditor, and 
he is required only to heed the notice that any other pay- 
ment is void* In bis. payment, every discount or equity 
which subsisted at the time of the assignment is allowed; 
but he is not permitted, after notice of the assignment, to 
affect the assignee by discount or equity against the assignor^ 

Ste Gilchrist ^^*^^®9"®"^ly *^^3"i''^' 
▼. Leonaid, ^ The chief objection to the practice of a Court of Law in 

Bail. 136: protecting assignees of choses, is some want of mutuality 
SjohnjiBayj^^®"? ^ discount of the defendant against the assignee, 
432; and ca-' existing at the commencement of the suit, is rejected. But 
aes cited in in this case, no such discount was offered, and the matter 
^®"** need not now be considered. 
The motion is dismissed. 
Evans, Frost and Withers, JJ. concurred. 
. Motion refused* 
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Jones Sr Hughstm v. Aarcn Burr. Columbia, 

May, 1850. 

PUintifia, under fheir^. fa, against defendant, caused the sheriff to levy upon^— — v— ^ 
certain goods and merchandize in his possession, and\o sell them, and Jon^etaL 
received the fu.l amount of their Judgment Aftenrards, defendant being only j^' 

. an agent, his principal ^and the own^r of the goods, recovered from plaintiffii 
and the sheriff the amount of tie proceeds of the sheriff's sale. Hddj That 
plaintiffs having been made ansiK^rable for the amount they had received did 

, not destroy the satisfaction, which, in &ct, was made by the sheriff's levy 
and sale , and that, consequently, they could have no reclamation against 
defendant , 

A sheriff^s sale is without warranty, and he who purchase can take nothing 
more than the title of the defendant in execution. 



Before Wardlaw, J., at Kershaw ^ March, 1850. 

This was a motion by the plaintiffs for an order to set 
aside the entry of satisfaction which had been made on the 
fi*fa. in this case, and to authorize th^m to have further exe- 
cution. 

It was admitted that all the facts which are stated, as 
proved in the case of Bartlett v. Jbne^,. should be taken as 3Stiob.47i 
true. 

The plaintiffs, under their ^ /a., caused Sheriff Levy to 
levy upon certain goods and merchandise in the possession 
of the defendant, and to sell them. The sheriff paid to the 
plaintiffs so much of the proceeds of sale as was necessary 
to satisfy tfae^./a., and returned the writ satisfied. Bartlett 
claiming that he was owner of the goods that had been 
levied on, and that the defendant was only his agent, brought 
several actions of trespass de bonis asportaiis against the 
plaintiffs and Sheriff Levy ; and, in these actions, recovered, . 
mainly by force of the defendant's testimony, the amount of 
the proceeds of the sheriff's sale — the value of the goods 
being really considerably more. 

The plaintiffs conceived that the effect was to make all 
that the sheriff had done altogether null. The Circuit Judge 
thought otherwise. The plaintiffs had really received the 
amount of their judgmentr— their having been subsequently 
made answerable for a trespass, may have compelled them 
to expend an equal amount, and may, in some other form, 
entitle them to an action against the defendant, but does not 
destroy the satisfaction which, in fact, was made. His 
Honor refused the motion. 

. The plaintiffs appealed, and moved the Appeal Court to set 
aside the decision and reverse the order made by his Honor 
in this case, upon the ground, 

That the. entry of satisfaction endorsed^ on the ^./a. by ll|e 
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Cownwu, sheriff, Lery, from the proceeds of the goods levied on, and 
May, 185a g^lj by him as Aaron Burr's property, is a nullity and of no 
^ 7^ effect. 

JOIMS 6t ftl. M 

T. Smarti for the motion. 

Bwr. Ohesnui^ contra. 

Dud, 44. Ourioj ver Pros*, J. — ^In Perry v. Tfittiams the plain- 
tiff orderea the sheriff to levy on certain slaves, as the pro- 
perty of defendant, which the sheriff (being indemnified by 
the plaintiff) did levy and sell ; and the plaintiff became the 
purchaser. His purchase exceeding the amount of his exe- 
cution, it was satisfied. The owner of the slaves, having 
recovered the value of them in an action of trespass against 
the sheriff, the plaintiff was compelled to refund the vatne of 
the slaves, purchased by bim and applied in satisfaction 
of his execution. The plaintiff brought scL fa. against 
the defendant to vacate the satisfaction and give him 
a new execution. Judgment was given for the defendant, on 
the ground that there was no warranty in sheriff's sales. If 
a stranger had purchased the slaves, and the value had been 
recovered against him, in an action of trover by the own^^ 
the purchaser could not recover from the defenaant in exe- 
cution the price he had paid. The plaintiff, purchasing, was 
held to be in no better condition than a stranger. The plain- 
tiifs execution was satisfied, though the slaves he had taken 
in payment were recovered from him. 

Tbis case cannot be distinguished from that If Jones 
and Hughson had purchased the property, which they ordered 
to be levied and sold, and Bartlett had recoverjed against 
them, they could have had no reclamation, against the 
defendant. But strangers purchased. If Bartlett had brought 
trover and recovered against tbem, they would have had no 
right of action against the defendant, nor against the plain- 
tins. In that case, the plaintiffs would retain,^ in payment of 
their execution, the money paid to the sheriff by the pur- 
chasers, and the latter would be the losers. This is a com- 
mon case of tjhe application of the rule that there is no war- 
ranty at sheriff's sales, and excites no surprise or doubt. 

But the application of the rule is not so obvious when it is 
made directly between the plaintiff and defendant, on account 
of the apparent contradiction of satisfaction, without pa^* 
ment. Yet this occurs when the plaintiff's execution is 
satisfied by the purchase of property, and it is recovered from 
him by the owner. The person whose goods are wrongfully 
sold may have his remedy against a stranger who has pur- 
chased, to recover the value, or against the plaintiff and she- 
riff, for the wrongful taking. When the defendant is not 
held to warranty in favor of an innocent purchaser, stiU less 
oan he be held to warranty in favor of the plaintifi^ by 
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vhofle afeBcy the property has been tortiously sold. The JRP'*^"!^ 
piaiatiff levies and sells at his otrn risk and with notice that, ^^^' ^^ 
the sales will be applied in satisfaction of his execution, 
though he may be made responsiUe £br damages, if he has 
lortiously sold the property of another person, as the property IMdrmi. 
<xf the defendant. The rule that there is no warranty, in 
sheriff's ittles, must be enforced in faror of the defendant, 
against the plaintiff, as much as against strangers. What 
right of action can Hughson and Jones have agamst Burr, 
to be leimbursed the damages which Bartlett has recovered 
against them ? Burr had no agency in their trespass when 
Caey seized and sold Bartlett's goods. On the contrary, he 
protested against the pitxfeeding. IHie effect of vacating the 
satisfaction is, a summary recovery of indemnity to the 
amount of their execution by Hughson and Jones against 
Burr. If they have no claim against Burr for indemnity, 
they should not be enabled to recover it, by granting the 
notion to vacate the entry of satis&ction and give the ptaiiH 
tiSs a firesh execution ieigainsC him. 
The motion is dismissed. 

EvANe, Wardlaw, and WiTirgKs, JJ., concurred. 

Motion refused. 



John Oroofns Y. Joseph Dixon. 

DlBfeadant traded Ibr a hotw bound by a ^. fit,, and agaih traded him to the 
plaintiff. The slMiitf levied en the hone, which defendant had eichanged Ibr 
the one bound, but that not seUii^ for a mtffieient aom to satisfy die/. /i., he 
levied on and sold also the horse in the plaintiff's posaesaioit The' plaintiff 
then brought his action against defendant on the warr^ty. The Court held 
that the lien of the /. /f. was not destroyed by the fiict that the sheriff had 
levied on the horse substituted for the one originally bound by the/./s., and 
that the second levy was properly made; they therefore sustained the circuit 
decree, giving to the plaintiff the yalue of. the horse taken from him by the 
sheriff, on the ground of a breach of warranty. 

Be/are Evans, J., €U Mdrlborouffh^ Fall Term^ 1849. 

9TJM. PRO. 

It appeared, from the evidence, that one Donis Cook was 
indebted to Cook and Sntherland^ in the snm of ninety*three 
dollars and eighty cents, with interest and costs, for which an 
execution was lodged ia &e sheriff's office. C%)ok was the 
owner of a horse, which was bomid by aji./a. This horse 
he swapped to Dixon for anotfittr. Dixon swapped the hotse 
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Caunau. fo the plainlifll The sheriff seized the horse which Gobk 

^'T* 1^^* of%t Cmm TliTAn ttnA imlH him fnr thirtv.^nA rlnllArs. 'PhcirA 
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ROt from Dizon, and sold him for thirty-one dollars. There 
being eiill a balance doe, and Cook having no property, the 
sherm levied on the horse which Cook swapped to Dixon,.iii 
DixoB. the plaintiff's possession, and sold him. He was* proved to 
be worth ffty or sixty dollars. The plaintiff having thus 
been deprived of the horse, brought this action on th,e war* 
lanty. The Circuit Judge was of opinion the lien of the 
execution was not destroyed by the fact that the sheriff had 
levied on the horse which Cook got from Dixon. The lien 
attaches on all property of the defendant, no matter how 
acquired. If Cook had sold one horse for money, with 
which he bad bought another, the^./a., without losing its 
lien on the horse sold, would attach on the one bonght. If 
this horse had been worth $100, enough to pay the debt, and 
the horse received m exchange was worth only twenty, and 
the sheriff had levied on the inferior horse, and sold him for 
that sum, would that prevent him from seizing and selling 
the other? There may be an abstract injustice, sometimes^ 
in permitting a creditor to have this double satisfaction, but 
he did not see how it can be prevented in a court of law. 
He therefore decreed for the plaintiff the value of the hoise, 
on the ground of a breach oi warranty. 

Defendant appealed, on the ground that the lien of the exe- 
cution creditor upon the horse that Dixon obtained from 
Cook, was lost or waived by the creditor, when he procured 
the same to be levied on the horse that Cook obtained from 
Dixon, by way of exchange or substitution — and that the 
subsequent levy on the last-named horse was a trespass, for 
which Grooms had his right of action against the sheriff. 

Dudley ^ Johnson^ for the motion. 
Thornwell, contra. 

Curia, per Wardlaw, J, — The decision which was made 
on the circuit is approved by this Court. The reasons which 
are given in the report, when they are carefully considered, 
will be found to answer the arguments which have beea 
urged here. 

An execution creditor may, no doubt, assent to the extin- 
guishment of the lien of his Ji. /a., upon any article, or to 
the substitution of another article, for one upon which the 
lien has attached; but if, without any such assent directly 
given, the enjoyment of the creditor of proceeds, which have 
come from an article, necessarily discharges (he lien on that 
article, great embarrassments in the execution of final pro- 
cess would eniBue, involving difficult investigations and 
amounting almost to the restriction of the lien to the value of 
the articles which were in the debtor's possession at the 
lodgement of theji^a. * The defendant here thinks that the 
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equity he urges should be confined to cases ofswop /--r-wbere Columbia. 
articles of equal value are substituted one for the otber. But^^^' ^ 
the principle he contends for would embrace all cases where, 
by transfer of an article which was subject to the lien, valu- 
able proceeds have been obtained, which the creditor has 
received. AH trade is but barter, either immediate, or through 
the medium of mwey. 

The analogy, which has been insisted on, of a widow's 
dower being restricted to one only of two tracts of laud, 
where the husband has made an exchange of lands, has no 
force ; for, to an exchange of lands, at common law, belonged 
peculiar incidents, which do not attach to a horse-swop. 

The motion is dismissed. 

Evans, Frost and Withers, JJ., concurred. 
Motion refused. 



Mary A* QMarles^ admx.j v. W. B. Brannon ^ JL P. 

Qtuzrles. 

Where, without any stipulation about interest, usurious interest was paid 
upon a note for two years, in conformity with the usual dealing between the 
parties, the jury properly found that there was a tacit understanding at the 
beginning that usurious interest should be paid. 

A note, given as a substitute for one which was usurious, will also be affected by 
the usury ; and the fact that the substitute was gLven to his administratrix, 
instead of the original lender, does not alter the case. 

A subsequent forbearance upon usurious consideration, whereby a note origi- 
nally pure becomes tainted, is, in effect, a new lending; and, under our Sta- 
tutes, the borrower is admissible to prove the usury^ where the leMer refuses to 
tesafy. 

In a joint action, ex ecniradu, there c^not be a severance uf damages, so as to 
make one defendant liable for more than another. 

Before Witbers, J., cU Edgefield^ Spring Tbrm, 1850. 

This action was in assumpsit, and founded on a note exe- 
cuted by the defendants for $721 64, dated January 1st., 
1846, due one day af\er date^ and payable to the plaintiff, as 
administratrix of Hugh M. Qnarles, deceased. 

The defence was usury. The evidence was derived from 
W. B. Brannon, one of the defendants. It appeared that he 
and one L. H. Mundy were co-partners in trade in the hfe* 
time of Hugh M. Quarles, and they had been much in the 
habit of borrowing money, in various sums, from time to 
time, froni Quarles. Upon these loans they paid Qnai les, hy 
way of usuryi 6^ per cent, per annum Upon the aggregate of 
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Columbia, principal and interest due at any time when a payment wms 
May, 1860. made. When Quarles died, Brannon & Mandy were in* 

^ ' debted fo him on four notes, the principal whereof amounted 

^^"^'^^ in the aggregate to #1,420. One of those four notes, for 
Bnmiiaii. 6^^> ^^^ ^^^ ^^ ^he lst« of December, 1841, and perhaps 
dated the day before, or the same day. It was given to H. 
M. Q^uarles for a lot of cotton purchased by Brannon d& 
Mundy. On this note Queries received usury, at the rate 
above stated, up to January, 1844, that is, &^ per cent, p^ 
annum on amount of principal and legal interest, for two 
years and one month. Quaries died before 1846 — perhaps in 
1844. On the first of January, 1846, Brannon, the witness^ 
had a settlement with the plaintifl^ as his administratrix, em- 
bracing the note for $660, as well as the three other notes. 
The interest calculated on that occasion was at the legal 
rate of 7 per cent The other three notes were entirely 
extinguished by means of two tiotes transferred to the plain- 
tiff, amounting to $1,100, and $66 48, were left as a surplus, 
which was applied as a credit on the sum found due on the 
amount of the note for $660. Another credit was placed to 
the account of this latter note of $71 60. 

A statement on a separate piece of paper was produced, 
which Brannon said was the statement made by him, when 
the note sued on was given, relating to the last mentioned 
note alone, as follows : 

Note for - - - - - $660 00 
Interest to 11th November, 1845, 182 40 

- $842 40 
Credit ... - . - 71 60 



770 80 
Interest to 1st. January, 1846, - 7 32 



778 12 
Paid 1st. January, 1846, • . 56 48 

721 64 
The result was^ the precise sum of the note sued upon in 
this case. At the time this note was given, Mrs. Quartes, 
the plaintiff, said to Brannon, that if he would give her secu- 
rity, she would charge only 7 per cent* He accordingly exe- 
cuted the note, the foundation of this action, with R. P. 
Quarles, surety. Brannon was examined for the defence, 
and, in the course of his examination, said that the defence 
set up was for the benefit of his surety, and hot for his own. 
The plea was joint. 

Brannon said th^t at the time the note was given to 
Quarles fi>r the cotton, (for which it will be observed the 
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note now su9d upon was givep as a renewal or substitute) he Columbia, 
did not remember that any stipulation was made as to the ^^^ ^®^' 
payment of usury. He did, however, pay to Quarles, in his ^ ~^ ' 
lifetime, the usury already stated upon it; and he knew, wiaxies 
when it was given, the established course of dealing between Brannon. 
them. 

If the note for $660, and the other three amounting to 
$760, were to be combined together as one usurious transac- 
tion, and the usury paid upon the whole to be deducted from 
the aggregate original principal of the whole (viz. $1)420) 
the remainder would he less than $100, and for this the 
defendant's counsel contended. Upon this point the jury 
were instructed that they were not to combine the several 
transactions, unless the parties had done so. If that out of 
which the present cause of action sprung, was originally 
separate, as it appeared to be, and had been kept so, as they 
might infer from the separate calculation made upon it, then, 
the usury paid upon the other three notes could not affect the 
one now in question : and then only the sum paid as usury 
upon this particular loan could be deducted from it. 

According to the fourth ground of appeal, the plaintiff 
claimed that she should have been allowed some amount of 
legal interest on the principal sum of $660. The Circuit 
Judge charged the jury on that matter according to Harp v. i Strob. 461. 
Chandler |* NeU, and Clarke v. Hunter ^ Hunter. He ^ ®P*^» ^' 
told them that when a note was originally pure, and at a 
subsequent time, an agreement was made to pay usury for 
the time to come, legal interest would accrue up to the tinie 
when the agreement for usury was n^ade. But if, on the Ist. 
January, 1844, for example, Brannon paid to Ciuarles usury, 
as he says he did, for the time past, running from the date of 
the note, this, as taught by the case of Harp v. Chandler ^ 
Neilj might be evidence to lead to the conclusion that the 
note was corrupt at its origin. 

The second and third grounds involve the same question. 
Brannon was not objected to as incompetent. As prelimi- 
nary to his examination, the plaintiff demanded that her 
counsel should be advised what he would swear, to the end 
that she might decide Whether she would swear to the con- 
trary, in pursuance of the preference accorded by the Statute. 
The information was given, and the wimess was examined 
without further objection. It was argued to the jury that 
Brannon could not prove usury in the note sued upon, be- 
cause there was no usury in it, according to his account. 
JEIowever the note of $660 might have been affected, it was 
urged that the one in question was between other parties, — 
that is, between the plaintiff, who, though Administratrix, 
had received no usury, and stipulated for none, and Brannon 

12 
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OoLuinu. and R. P. Cluarles as makers, and not Brannon 9c MaridjTi 

^*y» _\ ^^^ b*d P*^*^ ^^^ usury to the deceased. 

^^T'^'^ ' Upon that question his Honor instructed the jury that the 

^^^ note before them was a substitute for that which wa« affected- 

Bnumon. by usury ; that the plaintiff stood in the place of her mte9« 

tate, and did not occupy the position of one who had paid a 

new consideration for an usurious note, ignorant of the taint; 

lliat the transaction indicated in the note was between the 

same borrower and lender ; that the same creditor, in the- 

person of his administratrix, was forbearing the loan of the 

same money ; and that Quarles, the surety, though not OH 

the original note, had a right to make the defence of usQry, 

Brummer and as well as an endorser, ignorant of the usin'y stipulated b^ 

W^ 9^'C ^*^® naaker of a note for whose accomodation he endbrdedy 

178. ' which was the doctrine of one of our own cases* 

The jury returned a verdict for the plaintiff for $451, 
without interest and without costs ; a result attained \yf 
deducting from the original principal of $660, the usury at 
5^ per cent, per annum upon that sura, with interest on it^ 
from 1st. December, 1841, to Ist. January, 1844, and deduct^ 
ing $128 08, the amount of two payments made upon the 
note last referred to, to wit, $71 60 and $66 4ft 

The ^plaintiff appealed, and moved the Court of Appeals 
for a new trial, on the following grounds : 

1. Because there should have been a verdict for the wbole- 
amount of the note sued on against the defendant^ Win* B. 
Brannon, inasmuch as he testified that he did not plead or 
ael up the defence of usury. 

2. Because the defendant, Brannoflj was an incompetent 
witness, inasmuch as the contract- maide withy and the note 
given by the defendants to tho plaintiff was pure^^ acul 
HBtainted with any usury whatever. 

3. Because his Honor erred in cbturging. the jjury that tbi& 
action was to be decided in the same manner it would have 
been if the suit had been broughl now, by the plaintiff's^ 
iatestate,^ against Brannon & Muady, on the note of six hun« 
dred and sixty dollars. 

4. Because the verdict was erroneous under the charge o€ 
bis Honor, in disallowing any interest on the note for six; 
hundred and sixty dollars. 

Adams, for the motion. 
Wardlaw^ contra. 

Curia^ per Wardl a w, J. — ^In this joint action, ear coniractu^. 
there could not have been a severance of damages, so as to 
make Brannon liable for more than Mundy. 

A subsequent forbearance upon usurious consideration, 
whereby a note originally pure was tainted| was, in effect, a 
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new lending ; and, therefore, under our Statutes, the bor- Coldiibu, 
rpw^r was properly admitted as a witness to prove the usury, ^^^* 1^60.^ 
where the lender declined to testify. A substituted note,^ ^ ' 
given to the administratrix, was in no better condition than a '-'^^^^^^ 
substitute given to the intestate would have been. jonW. 

The main effort of the appellant, in the argument here, 
has been to shake the authority of the case of Uarj^ v. is^i,.^^} 
Chandler 4* ^^^' According to that case, if the original 
note was entirely free from usury, the subsequent acceptance 
of usurious interest, or forbearance upon an usurious consi- 
diOration, makes the sum due at the day on which the usury 
commenced, the principal sum, which alone, after deduction 
<x£ all payments, can, under our Statute of 1831, be recovered, 
without interest or costs. This Court has no disposition tQ 
depart from that case ; but its consideration is not essential 
here ; for here the receipt of usury from the date of the note 
was regarded only as evidence of original taint, and the jury 
liave, in effect, found that the original note was taken with 
an understanding between the parties that usurious interest 
should be paid on it. There was no express stipulation 
about any interest, either lawful or unlawful; but there was 
payment of 12^ per cent, per annum made for two several 
years ; and this was made, not because of any new agree- 
ment, but in conformity with the usual course of dealing 
between the parties. It seems plain, as the jury have found, 
that there was a tacit understanding at the beginning that 
Insurious interest should be paid. 

The motion is dismissed. 

Evans, Frost and Withers, JJ., concurred. 
Motion refused. 



The State r. J, D, Jones, Clerk. 

The Gleik HI not required by law to make an index to the eocunon pleaa and 
sessions jaurnals of the Court. 

Before Richardson, J«, at Sumter , FaU lerm, 1849* 

Rule oa the clerk of the Court, to show cau9e why he has 
itot indexed the journals oi the Courts of sessions and c(»n« 
mon pleas for Sumter District, during his term of office. 
The clerk appeared and showed tor cause, that he was not 
required by law, nor had it ever been the custom in his office, 
to index the said journals. The Circuit Judge sustained the 
return of the Clerk and discharged the rule. 

The Solicitor of the Middle Circuit moved the Court of 
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CoLtTMBiA. Appeals to reverse the order dismissing the rule, on the ground': 
May, 1850. rfij^j^j j^ jg ^^le duty of the cleric to make out indexes to the 
^ ' said journals. 

Fair^ SoliciioTj for the motion. 
MayrarU 4* Ridiardson^ contra. 

Curia, per Evans, J. The question to he decided is, 
whether by law the clerk is required to make an index to 
the common pleas and sessions journals of the Court This 
11 rtat 69. must depend on the construction of the Act of 1839, as we 
have no other law on the subject. The 8th section of that 
Act enumerates the various books which are to be kept by 
the clerk : 1. Common Pleas Journal ; 2. Sessions Journal ; 
3. Rules ; 4. Dockets ; 6. Abstract of Judgments ; 6. Abstract 
of Decrees ; 7. Sessions Index by names of defendants ; 8. 
Pleading and Judgment ; 9. Confessions of Judgment ; 10. 
Fines and Forfeitures ; 11. Magistrates and Constables ; 12. 
Appearances ; 13. Estrays ; 14. Miscellaneous Index. Oif 
these the following are required to have Indexes, viz : 1. The 
Abstracts of Judgments ; 2. The Abstract of Decrees ; 3. 
Pleading and Judgments ; 4. Confessions of Judgments ; S. 
Magistrates and Constables. The clauses in relation to the 
Sessions and Common Pleas Journals, direct with great min* 
uteness every thing which is to be entered in the journals, 
,but is silent as to indexes ; whilst other books are required 
to be indexed. 

It might be sufficient to say, that the omission to require 
an index to one book, whilst in relation to others there is an 
express requisition, is significant of legislative intention to 
dispense with indexes to those books for which no index is 
required by the Act. But it is supposed that the concluding 
part of the clause requires a different construction. That 
describes the size of the several books to be used, and con* 
eludes, " the indexes to the preceding volumes of the size 
denominated long demiP This is supposed to mean, that 
there shall be indexes to all the preceding enumerated vol- 
umes, of the size prescribed by the clause. But this is not 
the obvious meaning of the clause. The more rational in- 
terpretation is, the indexes to the preceding volumes which 
are required to be indexed ; and this construction is rendered 
conclusive, from the fact, that two of the preceding volumes, 
the sessions index, and the miscellaneous index, are them- 
selves but indexes, and it would be quite absurd to suppose 
the legislature intended an index to be made of an index. 

We think the Circuit decision was right, and the motion 
to reverse it is dismissed. 

Wardlaw, Frost and Withers, J J., concurred. 

Motion refused. 
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Jdmea Goodwin, ainir. aasignee, v. Jimes Hannah. CoLniBu, 

Mav, 185a 

AAer a joinder in general demurreri leave was granted to plaintiff to amend his de- ^^ -^^  ^ 

olaration, upon payment of the costs of the demurrer, where it could operate Goodwia 
neither surprise nor delay. T1 ^' ah 

Before Withers, J., at Laurens^ Spring Term^ 1850. 

The plaintiff declared upon a bail bond ; defendant de- 
murred generally to the declaration ; plaintiff's counsel ad- 
mitted the demurrer to be well-founded, but moved for leave 
to amend his declaration, upon paying the costs of the demur- 
rer. The motion was granted. 

Defendant moved to reverse the decision : 

1st Because the judgment sustaining the demurrer, was 
final and conclusive of the case, and the Court possessed no 
discretion to grant leave to amend. 

2d. Because the order granting leave to amend, upon pay- 
ment of the cost of the demurrer, was illegal ; as it was in- 
consistent with the judgment upon the demurrer. 

Sullivan, for the motion. 
Jrb]/ ^ Henderson^ contra. 

Curia, per Wardlaw, J. In this case there was, on the 
part of the plaintiff, a joinder in demurrer, but afterwards, 
without argument, an acknowledgment of the insufficiency of 
the declaration, and a motion to amend. The defendant com* 
plains not of surprise, nor of delay, nor of any circumstances 
shewing that the discretion of the Circuit Judge was injudi- 
ciously exercised ; but maintains that the demurrer being sus- 
tained when the case was called, whether by the opinion of the 
Court expressed after argument, or by the submission of the 
plaintiff, there was such a decision of the issue as precluded 
subsequent amendment. For this he relies upon the case of 
Moore v. Burhage^ where it is said, " after a joinder in gen- 3 McMuI. 
eral demurrer and judgment thereon, it may be laid down i6a 
as a general rule, that an amendment will not be allowed." 
Judgment^ used in this extract, refers to the decision of the 
Court, and not to the subsequent entry of it, made in the 
i^ecord ; but in that case, reasons are given why an amend« 
ment should not there have been allowed, to wit, that unjust 
delay of the plaintiff would have ensued, and that, plainly, 
the plea which the defendant wished to introduce by amend- 
ment, could not have been sustained by the facts. Sufficient 
reasons will be seen to have caused the refusal of leave to 
amend, when a demurrer had been sustained after solemn 
argument, in the case of Hamilton v. Wilson^ and probably | £|^ 391 
such reasons existed in most other cases where instances of 
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CoLiriiBii, such refusal may be found, whilst the proceedings were yet 
^^*y» ^^^-^ in paper. In the case of Gates v. Cureion^ leave to amend 
^ ^ ' was given, after joinder iu demurrer, when no delay was 
Thc^tate thereby caused. The cases there referred to, show to whaA 
Crrooms. lengths English Courts have gone, in allowing amendments 
upon equitable terms, when no injustice is thereby effected ; 
Harp. R. 400. ^^j^^ j|^^ observations which in Moore v. Btirbage are made 
ChcT.67. concerning the case of MeFarland v. Dean, show that in 
the " free allowance of amendments," our Courts are not be- 
hind the English. This Court concurs with the Circuit 
Judge, that he had power to grant the leave of amendment 
here complained of, and that, under the circumstances, he 
granted it properly. 
The motion is dismissed. 

Evans, Frost and Withers, JJ., concurred. 
Motion refused. 



The Slate v. Isaac Grooms. 

The defendant, knowing that it was not genuine, passed a bill or paper having 
the appearance of having been long used, and printed in the ordinary form of 
a bank bill, but not signed by any one as President or Cashier. The joiy 
found him guilty of swindling, and the Court sustained the verdict 

Before Evans, X, at Marlborough, Fall Tefm, 1849. 

INDICTMENT FOR SWINDLING. 

The facts of the case were these: The defendant passed 
what purported to be a bill issued by some Rail Road and 
Banking Company in Mississippi, in payment for flour and 
other articles purchased from the prosecutors, (one Henly) 
and others. They were wagoners, from North Carolina* 
The defendant, when he passed the bill, represented it as 
good money— said it was rail road money, and if the prose«> 
cutor would carry it to Cheraw, he would get silver for k. 
The bill was passed in the day time, and tlie prosecutor could 
read. The bill, on inspection, was in the ordinary printed 
form, but was not signed by any one as President or Cashier; 
nor were the blanks used in such bills filled up, such a9 
dates, &c. It was proved that the defendant had before 
passed the bill lo another person, and it was returned to him. 
The defendant is an ignorant man, and cannot read, aad it 
was proved that he had given value for it when he got it. 
I charged that, to pass, as good, a bill purporting to be a bank 
bill, was an indictable oSence as a fraud, because bank bilW 
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fermed a part of the currency of the country : but to establish Oohjmbu, 
such offence, the bill must bear such resemblance to a bank ^^^^' ^^^\ 
Ml, as was calculated to deceive. \„^ ;, 

It was submitted to the jury to decide-1. Prom the ap- ^^^"^ 
pearance of the bill did it bear such resemblance to an ordi« Grooms, 
nary bank bill, as was calculated to deceive a common man, 
such as the prosecutor was? The bill had the appearance of 
having been long in use. It was discolored, as old bills 
Qsualiy are. 

2. Did the defendant know it was not a genuine bill ? and 
did he pass it as such, with the intent to defraud the prose- 
eotor? 

The jury found the defendant guilty. 

The defendant appealed and moved for a new trial, 

1. Because the bill or paper passed to the prosecutors was 
not such a bill or paper as was calculated to deceive, nor 
would the passing of such a bill or paper, to persons who 
could read and write, amount, in law, to the offence of swind- 
ling ; and his Honor should have so instructed the jury. 

2. Because there was no proof that the defendant knew, 
at the time of the transfer, that the bill or paper was not a 
current bank bill, of some sort or other, 

Dudley ^ Johnson for the motion. 

M^IveTj SoTr^ contra. • 

Curia, per Evans, J. — ^The defendant is indicted under 
the Act of 1791. That part of the Act which relates to sstat. 1T7. 
cheating and swindling is, ^^ if any one shall overreach, cheat, 
or defraud by any cunning swindling acts or devices^ so that 
the ignorant and unwary, who are deluded, thereby lose their 
money and other property, every such person exercising such 
infamous practices, shall on eonviction^^ ^. 

Exactly what the Legislature meant by these words, it is 
difficult to determine. The words are comprehensive enough 
to include all frauds effected by means of any cunning swind- 
ling acts or devices ; but so far as we can gather from what 
is said in the few cases which have been decided, the con- 
struction, heretofore, has been that the fraud must be ^^^^^^c^^\^{3h 
by means of some of those public tokens for the use of which State v. Mid-* 
an indictment for a cheat would lie at common law. Allow- dleton, 375. 
ing the defendant the benefit of this construction, is he guilty 
of the offence charged. In the case of the State v. Kott and „. , g. . 
Carr it was held that bank bills, whether they purport to ^'"^* ^ • 
be issued by a bank of this or another State, are a part of the 
currency representing money, received by the public as such, 
and that a fraud effected by means of what seemed to be, but 
was not, a genuine bank bill, was a cheat at common law. 
The only question is whether the bill in this case bore such 
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COL01IBIA, resemblance to a bank bill as was, in the words of the Aet, 
May, 18WX calculated " to deceive the ignorant and unwary^ 

A bank officer, or one accustomed to examine bills minute* 
ly, would not have been deceived ; but the Act shows that 
Kennedy* ^^® frauds which it intended to punish were those whereby 
the ignorant and unskilful might be defrauded. This case 
differs in no very important particular from the case of Kott 
and Carr. In that case there was a scrawl, where the names 
of the officers should have been written. In this case there 
was nothmg ; but the bill had the appearance of having been 
long used, and we all know that on old bills the names are 
often so obliterated as to be frequently illegible and some* 
times entirely effaced. Whether the bill in this case bore 
such a resemblance to a true bill as to deceive the ignorant 
and unwary, or, as the Circuit Judge put it to the jury, '^ to 
deceive a common man, such as the prosecutor was," was a 

Juestion of fact which could only be resolved by the jury, 
t is clear the prisoner intended a fraud, and did deceive the 
prosecutor, by passing to him what bore the pictorial marks 
of an ordinary bank bill, and the jury having found him 
guilty, this Court does not perceive any thing in the morality 
or the law of his case which entitles him to a new trial. 
The motion is dismissed. 

Wardlaw, Frost and Withers, JJ., concurred. 

Motion refused. 



The State of South Carolina v. C. M. Kennedy. 

An action for the penalty of $1000, imposed by the Act of 1839| npon any retir* 
ing sheriff neglecting; or refusing to turn oyer to his successor all the furniture 

. &c. appertaining to his office, can be brought only for the use of the State, 
and by its proper officer, and not by an individual for his own benefit 

Before Wardlaw, J., at LaurenSy Marchj 1849. 

This was an action on the official bond of the defendant, 
late sheriff of Lauretis District, whose term of office expired 
10th February, 1845, and whose successor in office was John 
Hudgens. The breach of duty imputed to the defendant, was 
a neglect to turn over to his successor the books and papers, 
which, by the 7th sect, of the sheriff's Act of 1839, he was 
required to turn over. The action was commenced 26ih Sep- 
tember, 1845, and was brought to recover either — 1. For John 
Hudgens, the penalty of $1000, provided by the section afore* 
said, for the neglect complained of; or, 2. For John Hudgens, 
damages for the loss which the defendant's neglect of duty 
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bad occasioned him: or, 3* For the Stale, tlie penally of Cotuiraii, 

$1000. ^^y* ^^• 

The deelaration contained two counts, ^of which only the , ^ ' 
second was at first brought to the notice oi the Court.) TheStet© 

The first count set forth the penalty of the bond, the con- Kemiedy. 
dition, and a breach in not turning over certain books and 
writs of ji, fa^ whereby an action for the penalty hath ac* 
erued* Who has been aggrieved, what loss, or how any loss 
has been sustained was not alleged. 

The second count set forth the penalty of the bond, the 
Condition and breach in that the defendant had in his posses- 
sion, and by law should have turned over to his successor, a 
writ book and fourteen several writs of ^. fa,y which at the 
expiration of his office were in his hands unsatisfied — where- 
by a forfeiture of $1000 and an action to demand the same, 
had accrued. 

The first plea in bar traversed the neglect, alleging that 
the defendant did tnrn over to his successor all the books and 
papers of his office, according to law : and upon this, issue 
Was joined. 

The second plea traversed as to the books, alleging that 
liiey were turned over ; and as to each of the fourteen writs 
oi fi fa* gave a special excuse, as that it was delivered to 
the plaintiff in execution : that it was returned to the Clerk 
smtisfied : that it was retained at the request of the plaintiff 
in execution : that the defendant was owner of it : that the 
defendant had assumed payment for the defendant in execu* 
tion : — some of the excuses being of very doubtful sufficiency, 
and all containing allegations of new matter. The conclu-^ 
sion was, however, to the country, and without demurrer or 
traverse, issue was joined. 

The third plea alleged that the causes of action did not ac- 
crue within six months of the commencement of suit. 

The replication to this was, that the causes of action were 
not barr^ by the Statute of Limitations. 

A rejoinder alleged that they were barred: and Si similiter 
was added by the plaintiff. 

Under this replication it seemed to be the plaintiff's pur- 
pose to insist that a reasonable time was allowed for turning 
over, and that the cause of action accrued not on the day that 
the defendant's office expired, but after the lapse of such rea- 
sonable time. 

The bond being admitted, the plaintiff showed that no re- 
ceipt or schedule of books and papers was filed in the Clerk's 
ojffibce, besides one which was lodged there by John Hudgens 
en 9th May, 1845; which did not contain the books and 
writs of ^. fa. mentioned in the declaration : that the defen- 
dant, at the expiration of his office, asked and obtained leave 
from John Hudgens, then i^heriff, to keep certain books in an- 
13 
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CouncBu, other room of the Court House, not the sheriff's office, for a 
May, tbSO. g^ort time, to make entries — ^retained them two months and 

^ ' longer, and withheld the writs of /i. fa, mentioned above, 

TheSttte f^^ jfjg sheriff. 

Kennedy. A motion for non suit was made on these grounds : 1. 
That an action for the $1000 penalty can be brought only 
for the use of the State and by a public officer, and was not 
warranted when brought by an individual for his own bene- 
fit. 2. Thai the action was barred by the Statute of Limita-. 
tions. 

The Circuit Judge was of opinion that six months had not 
elapsed before the commencement of the suit, and subsequent 
to the expiration of a reasonable time which should be al- 
lowed to a retiring sheriff for turning over his books and 
papers. 

But he agreed with the law contained in the first ground 
of the motion, and inquired as to the facts. 

It appeared that the writ in this case was sued out by 
Thompson & Henderson, attorneys, and had once been en- 
dorsed ^' John Hudgens, real plaintiff;'' although, as was said 
by Mr. Henderson, and seemingly admitted on the other 
side, that endorsement was struck out before the writ was 
lodged. Mr. Whitner, Solicitor of the Circuit, was acting as 
counsel for the plaintiff, and his Honor asked of him whether 
he directed the commencement of the suit, or prosecuted it as 
a public officer. He said that he had only an. hour or two 
before come into the case as assistant counsel — had had no 
previous connexion with it, but was unwilling now to take 
any step which might arrest it. Again he said that, liaving, 
as Solicitor, been informed of the neglect of duty imputed to 
the defendant, he had intended to proceed against him by in- 
dictment, and had taken out a rule against him : to that rule, 
the pendency of this suit had been answered, and he had per- 
mitted the rule to drop, after having obtained a peremptory 
order of Court to compel the defendant to turn over all that 
then remained in his hands : that he was not consulted about 
the commencement of this suit, or its conduct ; but having^ 
come into it, he would do nothing to interfere with. its pro- 
gress. 

His Honor said, if the Solicitor will ask the aid of the Court, 
the case shall proceed ; otherwise, not. The Solicitor said 
nothing ; and his opinion was expressed in favor of the non- 
suit upon the first ground. 

Mr. Whitner then brought to the notice of the Court the 
first count in the declaration, which had not before been read, 
and insisted that under it there might be recovery of damages 
for the loss sustained by John Hudgens, by reason of the de- 
fendant's breach of duty therein set forth. He proceeded to 
show, that upon most of the fourteen writs of ji. fa. before 



APPEALS AT LAW. 163 

mentioned, payments had been made to the defendant, and Columbu, 
entries on the writs and in the execution book made by the ^^^^' i8B».j 
defendant after the expiration of his oflice: and that upon ^ ^ 

these payments, commissions had been received by the de- ^^•^ ***• 
fendant, which sometimes he had entered as voluntary dona- Kennedy, 
tions made by the debtors. 
The defendant again moved for a non-suit, on the grounds 

1. That the first count contained no allegation of loss by 
Hudgens, and there was nothing to show that the action was < 
brought to recover for any such loss. 

2. That no loss by Hudgens had been proved. 

His Honor was with the defendant on both these grounds. 
As to the second, he thought that Hudgens could not have 
charged fees for entering again the writs which his predeces- 
sor had entered in the sheriff's oflSce : and that non constat^ 
because defendant had received money, that Hudgens would 
have received the same, so as to be entitled to commissions. 

He therefore ordered the non-suit. 

The plamtiff moved to set aside the non-suit, on the follow- 
ing grounds, to wit : 

1. Because his Honor erred in ordering a non-suit for want 
of prosecution by the public officer of the State, under the 
special circumstances of this case. 

2. Because the ground taken for non-suit, if sufficient^ 
could not be made available on this motion, on the state of 
pleadings in this case. 

3. Because the order of non-suit was otherwise contrary to 
law. 

Thompson^ Henderson^ for the motion. 
Sullivan^ Young ^ Perry^ contra. 

Ouria^ per Withers, J. An actioii of debt has been 
brought in the name of the State of South Carolina against 
C. M. Kennedy, upon his official bond as late sheriff of the 
district of Laurens, by Thompson and Hendeison, who style 
themselves plaintiff's attorneys. The first count alleges, as 
a breach of defendant's bona, that he did not turn over to 
his successor in office, all the books and papers appertaining 
to. his office, as by law required ; and for this, the whole 
penalty of his bond, ($20,000) is demanded as a forfeiture, 
and claimed for the State. 

The bi-each set foiih in the second count, is to the purport 
following: — that defendant neglected and refused to turn 
over, upon the expiration of his term of office, on the 10th 
day of February, 1845, to his successor in office, certain 
official books pertaining to the sheriff's office, which are 
specified ; and also sundry writs of fieri facias, likewise 
specified; and for this default, the penal sum of one thou- 
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CiiLinaii, sand dollars is demanded, according to a certain section of 
May, 18W. the sheriff's law hereafter to be set forth. 

To the first count, a general traverse or negation is filed 
by the defendant. 

To the second count, a special plea is put in, to the effect, 
that the defendant did turn over to his successor in office 
the specified books, and all papers pertaining to the sheriff's 
office, except the executions described in the second count ; 
that, as to them, he was not bound to turn them over, because 
some had been deUvered to the attorney and agent of plain- 
tiffs ; some had been retained by himself because he had as- 
sumed the payment of them ; some were satisfied, in fact, 
before his term expired, but not so marked at the request of 
the attorneys of the plaintiffs therein ; some had been return- 
ed satisfied to the clerk; some he, defendant, had retained 
at the instance of plaintiffs or their attorneys ; one he had 
retained by agreement with the plaintiff therein, to le-im- 
burse what the said plaintiff owed him. So defendant 
alleged all had been disposed of legally, ^nd he was not 
bound to turn them over to his successor. 

The two pleas above described concluded to the country, 
and issue was joined thereon. 

The statute of limitations was pleaded and traversed : that 
is to say — the forfeiture or penalty, if any had been incur- 
red, might have been sued for more than six months before 
action was instituted. 

This action was founded on the following section, (being 
the 7th) of the Act of Assembly of 1839, concerning the 
sheriff's office, to wit : — " It shall'be the duty of every sheriff 
to turn over to his successor, all the furniture appertaining 
to his officer the original writ, book and sale book, and also 
the original execution book, or a correct certified copy there- 
of; and also, all original bonds officially taken by him, all 
mesne process not served, and all final process partially or 
wholly unexecuted; and if any sheriff be dead, his personal 
representative shall so turn over the matters aforesaid ; and 
the successor shall be bound to execute a receipt, and dupli- 
cate to be lodged in the clerk's office, specifying the matters 
and things so received by hira, instead of the mode hereto- 
fore prescribed, and he shall be responsible for them ; the re- 
tiring sheriff or his successor, neglecting or refusing obedi- 
ence to the requisitions herein, shall, respectively, upon con- 
viction by indictment, be liable to a fine of one thousand 
dollars ; or an action of debt may be instituted upon the 
official hond of any defaulting sheriff, in this behalf, for the 
penalty aforesaid. And it shall be the duty of such prede- 
cessor, who has levied upon personal property and not sold 
it, to deliver it to his successor at the time of turning over 
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such books, bonds and process, taking his receipt for the Coun«u, 
same, who is authorized to sell such property." ^^^3% ^^^-^ 

The question is, whether this action, alleging no grievance "^' " 
on the part of any particular person, but demanding — first, ^*"*^®**^ 
the whole penalty of Kennedy's bond ; second, the forfeiture Kemiedy. 
of one thousand dollars under the section of the act above 
quoted, can be allowed to be prosecuted by those who do not 
represent the State, the solicitor of the circuit being present, 
and though engaged as assistant counsel against defendant, 
yet, disclaiming the action as originated or prosecuted by 
him in his official character. 

The declaration in the present cade does not contain 
averments suited to the remedy contemplated by the Act of 
1829, (p. 22, A. A. of that year) to wit :— « The bond of any 
public officer in this State may^ at all times, be sued by the 
public, or any corporation or private person aggrieved by any 
misconduct of any such public officer," for which purpose, it 
is provided, a copy shall be furnished by the Treasurer to 
any person applying for one. 

Now the bond, though sued on in this case in the name of 
the public, is not sued on by the authority of the public ; if 
suit be instituted by a "private person," neither the name of 
that person is set forth nor his grievance alleged. 

How can a private person sue for the penalty of one thou- 
sand dollars, eo nomine ? In Bacon's Abridgment, title " ac- 
tion qui tarn A." it is said, " wherever a statute prohibits a 
thing as being an immediate offence agamst the public good 
in general under a certain penalty, and the penalty, or a part 
of it, is given to him who will sue for it, any person may 
bring such action or information, and lay his demand tdm 
pro domino rege quam pro seipso /' " but, (as the Editor adds 
m a commentary upon the text) unless such penalty be given, 
no private person can sue, for the whole penalty goes to the 
King ;" and for this, several authorities are cited. 

There have been various instances of liegislation intended 
to secure the proper tradition of books and papers by an out- 
going sheriff to his successor. In 1769, it was enacted "the P. L. 971, sec. 
sheriff of each district or precinct shall, at the expiration of ^^« 
his term of office, turn over to the succeeding sheriff, by in- 
denture and schedule, all such writs and process as shall 
remain in his hands unexecuted," and, in case of default, 
"shall be liable to make such satisfaction, by damages and 
costs, to the party aggrieved, as he shall sustain by such 
neglect or refusal." By the Act of Assembly of 1791, there i Faust, 41. 
was added as follows : — " and also all executions whereon he 
hath not made actual sale of the property levied by virtue of 
mich executions to the amount of the demands of the plain- 
tiffs in such suits." In the same year, sheriffs were required 
to keep their offices at the Court Houses, " on paia of foi- * ^^^'^ ^^' 
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CoLiwBii, feiting their respective offices" — "and a fair aud true copy 
May, X860. Qf jjj^ books of every sheriff, now in office or hereafter 
^ — T^to be in office, shall be made at his own expense, in books 
The State ^^jj ^^^ strongly bound, and shall be lodged within three 
Kennedy, months after the expiration of his office, and be kept as pub- 
lic records in the respective offices of the several sheriffs for 
the time being throughout this State, on pain of forfeiting 
2 Fawt, 144. five hundred pounds." In 1797, an Act was passed *'to 
compel all District Sheriffs or Provost Marshalls heretofore 
appointed in this State, or their representatives, to lodge, in 
the offices therein mentioned, the books of their respective 
offices." Neglect or refusal to comply, on or before the 1st 
July then next ensuing, it was declared, should involve the 
forfeiture and payment of two hundred dollars, "one-fourth 
part to the benefit of such person or persons as shall sue for 
and recover the same, and the rest to the State." 

Then comes the provision in the Act of 1839, heretofore 
cited, requiring the furniture and the original books of the 
sheriff's office to be turned oyer, instead of copies, except 
the execution book, (which was required to contain original 
receipts) enlarging ine list of papers to be turned over and 
specifying them, and requiring a duplicate specific schedule 
thereof, with receipt of successor to be filed in the clerk's 
.office, "instead of the mode heretofore prescribed;".. and 
. predecessor or successor, on default as to what was required 
of him, was declared liable to a forfeiture, upon conviction 
on indictment, or by action of debt, of one thousand dollars. 
Our construction is, that this penalty is one to be demand- 
ed by and for the State, not by or for any private person, 
nor through the means ot a qui tarn action; while we re- 
cognize the right of a private person to avail himself, for a 
grievance, set forth and proved, of an action on a sheriff Is 
bond, in virtue of the Act of 1829, whether the grievance 
arise from disobedience, in the out-going sheriff, to the Act of 
1839, in turning over what pertains to his office to his suc- 
cessor, or from default by the successor in what he is re- 
quired to do; or from any other default iu official duty by 
either of them. Thus the private person will have his 
redress for an injury already sustained, by such damages as 
are commensurate with the character and degree of that 
injury. The public may enforce, through indictment or ac-* 
tion of debt, a preventive policy, by seeking the penalty of 
one thousand dollars, for the default of which it is made a 
consequence. The remedies, in this view, seem to be com- 
plete and sufficient, for the State and the individual, if ihey 
be rigorously applied. The idea seems incongruous, that an 
individual, shewing no grievance or injury, should set ia 
motion, in the name of the State, an action of debt for the 
penalty of one thousand dollars, founded upon the allegation 



APPEALS AT LAW. 167 

f 

that the out-going sheriff had not turned over a table, or that Coltoibu, 
the incoming sheriff had not executed a receipt for some ^*y» ^^'^' 
trover or bail bond. This ought to be left to the discretion*^ Ty " ^ 
of the known representative of the State. Mwns 

It has become unnecessary to express any opinion upon MeiiBs. 
the question arising out of the plea of the statute of limita- 
tions. It has appeared already, that when copies of books 
were demanded of the retiring sheriff, three months were 
allowed to him to supply them. No period for a like pur- 
pose is fixed in the Act of 1839. Whether much time to do 
what is now required of the retiring sheriff be necessary, 
may be considered when we have to meet the question. 
Original writ and sale books are required to be turned over — 
a copy of the execution book may be kept in progress, pari 
passu, during the term of service. To specify the furniture, 
can require but little time. If the Act oi 1827 be obeyed, a 
schedule of final process will be returned every six months 
to the Court of Common Pleas, classified. In very few in- 
stances can it require much time to specify other original 
papers ; and in all cases, in proportion as the retiring sheriff 
has kept his office well, will the preparatory labour of turn- 
ing it over to a successor, be diminished. The original papers 
themselves will always be there, and any of them may be 
used, upon an exigency, by the in-coming sheriff, though the 
schedule be not complete. Possibly, one might be indicted 
or sued for not completing the transfer of his office before it 
was possible or reasonably practicable to effect it, and suc- 
cessfully defend himself, on that ground, while the cause of 
action might be held to have accrued on the indictable 
offence to have been committed, in the technical sense. 

Such suggestions are dropped for consideration — we leave 
the question open. 

Since we see nothing of error in the result upon circuit, it 
remains only to say, that the motion in this case is dismissed. 

Evans, Wardlaw and Frost, JJ. concurred. 

Motion refused. 



James R, Means et al, v. Henry Means ei aL 

There is no standard for the sufficiency of evidence, to induce belief, and the va- 
rious degrees of more or less, must ordinarily be left to the unprejudiced con- 
sideration of the jury. 

When the execution of a will has been marked by circumstances of fair dealing, 
and the subscribing witnesses have been above suspicion, fully aware of their 
duty, and competent to perform it, an imputation of incapacity in the testator, 
should be sustained by strong testimony of fi^ts, which show a defect of 
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mind exkihag in « form that the subacribiag; wiiae^ses may nothava detactad ; 
and aa allegation of undue influence should be proved, so ihat the judges q€ 
fact, having proper conceptions of what undue influence is, may perceive by 
whom, and in what way, it has been exerted. 

In the question of admitting a paper to probate as a will, the provisions made 
by the paper are unimportant, if it appears to be a will, that is, a testamentaxy 
paper, properly executed by a person of suflicient capacity, exercising voli- 
tion. If the paper has these requisites, no matter how it may disappoint 
just expectations, how unequal it may be, how it may depart from previous 
intimations of purpose, it is the testator's will, and the law allows it to pre- 
vail. 

Undue influence must be something which destroys free agency. Motives of 
almost every conceivable kind may be offered, and if the mind of the agent, 
free to adopt or reject the motives, yields its assent, the act is the act of the 
agent. 

In examining questions of undue influence concerning a will, as in questions of 
capacity, the contents of the paper, and previous indications of purpose made 
by the supposed testator, may, as evidence, be brought into the investigation ; 
but they can come in only as evidence pertinent to the inquiry, is this hla 
will 1 and should not be suffered to minister to any prejudice, opposed to thb 
license of testamentarf disposition, which the law allows. 

Where the provisions of the wiU were not so extraordinary as to furnish evi- 
dence of incapacity, or undue influence, and the evidence nUwide was flimsy 
and unsatisfactory, the Court set aside the verdict affirming their existenee, 
and ordered a new trial. 



Before Wardlaw, J., at Vmcatj October^ 1849. 

Appeal from the decision of the ordinary, whereby two 
papers, called a wiil and codicil, were declared to have beea 
proved as the last will and testament of James Means, de» 
ceased, and probate whereof was granted to the appellees as 
executors. 

The supposed testator died 22d NoV. 1847, aged about 81 
years. He left as his heirs and next of kin, a widow, eleven 
children, and the descendants of a deceased daughter, to 
wit : 1. Jas. K. Means ; 2. Sam'l. Means ; 3. Rachel Means ; 
4. Sarah Patton ; 5. Jane, (who died in his life time, leaving 
children, Sarah McRee and Moses McRee,) were children of 
his first marriage ; his widow, Isabella, was (when she be- 
came his second wife, about 40 years before his death,) the 
mother of a daughter, now Mrs. Wilson ; 6. Harvey Means ; 
7. William Means ; 8. Dorcas Gordon ; 9. Minerva Foster ; 
10. Isabella Brandon ; 11. Henry Means ; and 12. Albert G. 
Means, were children of his second marriage. 

The persons named as appellants, in the title of the case, 
were the only appellants ; the executors were the only ap^ 
pel lees ; the other persons having interest, were cited before 
the ordinary, and either are content with his decision, or have 
failed to signify any discontent* 
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ThB will was dotted 23d January, 1839 ; the codicil dated ^«^^ 
lOlh January, 1846. To the will the testator's name is writ- ^^^^ ^^^ 



Y. 



ten " James Manes ;" to the codicil " Jeams Means." 

By the will, to the widow are given two thousand dollars 
cash, ihe use of a dwelling house and out houses, during life, MaaJng. 
and some articles of furniture ; to tiie two sons, made execu- 
tors, is given the plantation, (containing 1400 acres, proved 
to be worth 8 or 10 dollars an acre, and including the dwel- 
ling, &c. devised to the widow ;) the sons James K., Samuel 
and William, are declared to have been advanced ^^ as much 
as I can to make my other children equal to them, and there- 
fore" nothing more is given to them ; to the children of Jane, 
are given cash legacies, to wit : three hundred dollars to the 
daughter, and two hundred dollars to the son ; all the resi- 
due is directed to be sold, and equally divided between the 
six remaining children, to wit: Harvey, Rachel, Sarah, Isa- 
bella, Dorcas, and Minerva, each of them accountuig for ad- 
vancements that are set down, to wit : Harvey for eighteen 
hundred dollars, Sarah thirteen hundred dollars, and Minerva 
sixteen hundred dollars. 

The sole purpose of the codicil is to set down other ad- 
vancements, which shall be considered in division between 
the six residuary legatees, to wit: to Sarah, an additional 
advancement of nineteen hundred and sixty-seven dollars, 
"by a family of negroes, expenses in sending the negroes, and 
cash ; to Harvey, two negroes at six hundred dollars each, 
and one hundred dollars cash, making thirteen hundred dol- 
lars additional ; to Dorcas twenty-four hundred dollars, to 
wit : cash fifteen hundred dollars, and two negroes, nine hun- 
dred dollars ; and to Isabella twenty-four hundred dollars in 
negroes. 

It appeared that the only land of the testator was the plan- 
tation above mentioned ; that his personal estate, as appeared, 
was twenty thousand three hundred and seventy-three dol- 
lars ; that besides twelve thousand seven hundred and sixty- 
seven dollars, (the advancements specified in the will and 
codicil,) there had been advanced to Jane two negroes; to 
the executors, each, one negro ; and to one of then^, the 
painting of a house, about one hundred dollars ; to William, 
a negro, five hundred dollars cash, and a plantation and crop, 
which he sold for twenty-seven hundred dollars ; to Samuel, 
his education, a negro, and a plantation, the value of which 
did not appear ; to James K. thirteen hundred dollars cash. 
James K. also received a plantation of 490 acres, worth ten 
dollars an acre, for which he had a deed conveying a title to 
him, from the sheriff of Spartanburg, in consideration of fif- 
teen hundred and sixty-three dollars, dated in 1821 ; which 
James K. said to one witness, (when he acknowledged that 
his father had paid for the plantation^ that he had received 
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CwAnajAf in compensation of services rendered, by him, to his father ; 
^M»y> ^ 860. th^pe ^as other testimony, that the testator said be had paid 
"^ ' for the place, and allowed it for James. 
Means rp^^ grounds of appeal, set forth in the suggestion, were 
Mmu. the mental incapacity of the testator, and undue influence 
exercised over him, " by other persons, especially his widow, 
and his sons, Henry and Albert, his principal legatees and 
devisees." The only ground, urged in the argument of coun- 
sel, was the undue influence of the widow, exercised upon the 
testator, when he was aged, dull, and feeble. 

The executors, in proof of the will, called the subscribing 
witnesses, viz : Thomas N. Dawkins, Esq., Doct. James Gage, 
and Columbus Gage, who witnessed the will ; B. Johnson, 
(sheriff",) Henry G. Dunn, and William Keenan, (clerk,) who 
witnessed the codicil ; each of whom testified to the due 
execution of the paper he subscribed, and gave his opinion, 
that the testator was of sufiicient capacity ; none of them 
remembered any thing, as to any error made by testator, in 
signing. 

The appellants, then, ofiiered their witnesses, and the exe- 
cutors t heir's in reply. 

The substance of the testimony is as follows, omitting what 
is embraced in the foregoing statement : 

Thomas N. Dawkins^ Esq, — I had known the testator 
long ^ he came to my office alone to have his will drawn. I 
drew it from directions he gave, when only he and I were 
present ; I cannot remember whether he brought any written 
memorandum with him, but I think it probable that he did. 
I read the will over to him, and have no doubt that he was 
fully competent, and well urtderstood it. I called in Doctor 
Gage, and his brother Columbus, who lived near to my office, 
and along with them I witnessed the will. 

The testator also came alone to my office when the codicil 
was drawn ; explained his purpose, and gave me a written 
memorandum, containing the amount of advancements, to 
be set down to each child. I thought it better that the parti- 
culars, which constituted the amounts, should be mentioned ; 
he could not remember the names of the negroes he had 
given ; I asked him if there was no way of procuring the 
names, and he requested me to go with him to his wife, who 
was then at Mrs. Brandon's, her daughter, who lived in the 
village ; 1 went, got what I desired, drew the codicil, read it 
over to him, and then called in, as witnesses, three respecta- 
ble persons, those most easily obtained. He was, then, more 
feeble and decayed than he was at the execution of the will, 
but was stilt competent to understand what he did. 

Doct. Gage — Had known the testator long ; thought him 
perfectly competent for making a will, or doing any ordinary 
business ; the execution was before dinner. 
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Cross-examined — He lived 12 miles from the village; I ^^'^^^■^^i 
went to school in his neighborhood, and once was called to ^ ^^ ^ \^ 
his family as a physician. 1 never had dealings with him,^ Ty 
or saw hina make calculations ; don't recollect seeing Mrs. ^^^ 
Means that day ; know her; she is of good mind; nothing Meani. 
uncommon. 

He was a money making man, who accumulated property ; 
not very shrewd. 

Columbus Gage — ^Knew testator as he passed about, rarely 
spoke to him, saluted him that day, recollect nothing he said, 
had no reason to doubt his capacity. 

B. Johnson — Knew testator about 16 years ; he was, at 
the codicil, much impaired in body and mind, but I thought 
him competent ; he knew perfectly what he was doing. Be- 
fore dinner. 

Cross-examined — Have had money transactions with him ; 
bought from him beef, bacon, corn, &c. I never saw him 
make figures, but he always told me what I owed. He talked 
that morning sensibly, I thought, for one of his age ; said 
that he had given off some property, and wished to make 
. some addition to his will. 

Henri/ G. Dunn — Knew testator some time ; thought him 
competent; he seemed sensible; understood what he was 
doing. 

Cross-examined, — I was about to go to muster, and was 
called into the office. I once bought a load of plank from 
him ; never had other dealings with him ; at the codicil he 
was weak, but knew what he was about. 

Wm. Keenan — Recollect nothing particular; nothing to 
induce me to doubt testator's capacity. I was called in, wit- 
nessed and returned to my business. 

TESTIMONY FOR THE APPELLANTS. 

John Gait — Moved into the neighborhood of the testator, 
in 1836, one mile off; knew him before, but not intimately. 

Mrs. Means is right smart — shrewd. 

I have had many dealings with the family. At first I did 
■not know who controlled, but found out; for when I would 
speak to the old man, he would say, "go to the boys, (Albert 
and Henry,) if they will do, well ; I have nothing to do with 
the business whatever." Again : " they have their own way, 
won't mind me, I can't control them, and have quit trying." 

In 1836 Wm. Means was manager, went off; and in 1837 
Albert and Henry took charge, lived in the house with their 
father, and continued to manage as long as he lived. 

I saw old man ride to field, and give some directions; 
Henry, there, paid no attention; old man complained. I 
spoke to Henry, saying he should mind ; he answered me 
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CotTOrtu. « no, the old man is troublesome ; we go our own way ; he 

Old woman told me, " you are a trading man, get a cheap, 
easy riding horse for the old man." I said he ought to have 
MeaiiB. better than a cheap one. She said '' no, let him have a cheap 
one." 

Old man, speaking of a trade in which he got a blind 
mare, told me that he had been a man that could trade, but 
now was imposed upon ; requested me to trade off the blind 
mare ; said he had a young sorrel that would suit, but bis 
people would not let him have the sorrel ; that he was tioi 
able now to trade for himself. 

In 1837 he came to my house walking ; said he had no- 
thing to ride ; proposed a swap to me. I gaye him a colt for 
his blind mare. Afterwards, in 1841 or 1842, he agreed to 
give the colt and twenty-five dollars for Oowdriver ; but 
" stop," says he, " let me see the old woman." She came, 
and said '' swap, if the bridle is thrown in." The swap was 
made. 

In speaking of his property, the old man always said he 
intended to do what was right, he would divide, equally, 
amongst his children. He said James K. had made more 
money for him than any boy he had raised. 

He drank liquor more or less, and went to bed every day ; 
when he got too much he was cross ; pleasant to me, but 
seemed to have little comfort in his family. 

The old woman had what she wanted ; controlled when 
she pleased. He never transacted his own business, at any 
time, since I became acquainted with him. Tho old woman 
and boys ruled about the house. She could have controlled 
him ; I knew she did. 

Cross-examined — Albert and Henry, good managers. He 
took morning drams; would ask me to drink with him; 
sometimes did so. I think any body could have controlled 
him when he was pleasant. I asked him for ten dollars, I 
wished to borrow for a particular use. He said he had about 
ten dollars, all that he had. I said, you have a great deal of 
money. He said *^ oh yes, there is money at the house, but 
I don't get it." There was a good property there, and no 
squandering ; sometimes he might lose a few dollars by a 
bad horse trade. 

Mrs. Means was a good help-mate ; a careful, prudent wife, 

John Wright, Esq, — Went into neighborhood of the testa- 
tor in 1823, three miles off; quite intimate with him. I kept 
a store, and he was a customer ; we went to the samie church. 

In 1834 or 1835 he was at my store, he remained late, till 
all company had gone, then commenced a conversation about 
his property ; said he had not given James K. as much as he 
should, that he should have given him a negro. Twice he 
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filled up with tears, and walked out. I told him to come QohVMBu, 
with me to Charleston, sell his cotton, and let James K. have ^*y» ^^^* 
money to buy a negro. He said " I can't do that, they watch ^^ '^ '' 
me too clpse.'^ At other times he spoke of James K. as a ^^^ 
dutiful son ; spoke affectionately of all his children ; James Hem^ 
K. was oldest. 

I have frequently heard him say, that the law made a better 
will than he could make. 

In 1846 he was giving off a good deal of his property to 
his children. I told him that it would be well for him to 
divide more^ if he kept a competency for himself and the old 
woman. I particularly mentioned Rachel, who had always 
lived in his family. He said that he had made a will, and 
had provided for her. Sometime afterwards, he and Mrs. 
Means were at my house, she introduced the subject of the 
advice I had given him about Rachel, and said " what do 
people mean by their talking about Rachel ; she'll get her 
part ; I don't wish her to have property there , but I have no 
objection if she'll take it away." The old man said " if they 
make a fuss after I'm gone, I won't be here to hear it." 

He seemed not to have confidence in his own judgment ; 
rarely did much without assistance. He often asked me, 
concerning some person living near by, " who's that ?" His 
intellect was not above ordinary : his mind dull. I fre- 
quently made simple calculations for him. 

In 1823 or 1824 he was appointed a Commissioner of Free 
Schools ; he objected to accepting, saying he was not fit. I 
was teacher then, and insisted upon his coming ; he came 
with me to the meeting of the Board ; assented to claims, till . 
he thought the money gone, and then qualified by iSaying 
"yes, if you have money enough." I whispered to him "if 
the money fails, the commissioners have it to pay.'' He was 
once a Commissioner of Roads. He was an industrious, 
economical man, who could make money, and take care 
of it. 

. Mrs. Means's mind was as good as common ; above a great 
many ; quicker than his ; stronger. 

I know of one thousand dollars James K. got a few years 
after the conversation about him; borrowed at first; then 
testator told me to tell James K. not to mind about that money. 
Afterwards I understood the note was given up to James K. 
James K. lived with him four or five years after I went into 
the neighborhood. 

Questions. — From your knowledge of Mr. Means, did he 
have capacity to comprehend the amount of his. estate, so as 
to divide it equally ? 

Could he comprehend any other transaction involving so 
much property ? 
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CoLuiaii, Had he capacity to make a will, judging from your inti- 
^^^y* ^^^'^ macy and knowledge 7 

* "^ ' Prom your knowledge, had the testator capacity to com- 

^^^^ prehend the property given off, that disposed of, and that 
retained, so as to make an equal distribution 7 {AU over- 
rtUed.) 

Before the date of the will, I have heard him say that be 
could not make a will ; that he intended all his children to be 
equal ; that, in the way his property was scattered off, he 
could not make a will. 

I traded with him in the store, without hesitation ; he bought 
only small purchases. 

His memory was like that of other old men ; not good of 
recent transactions. 

I do not know what was given to James K. and Samuel, 
besides the one thousand dollars to James K. The shares of 
Henry and Albert are greater than James K's. or Samuel'S| 
80 far as I know. 

I was occasionally at his house ; knew of no special con- 
trol of the old woman ; he was easily influenced. I have 
no reason to suppose that he was influenced. 

Crass-examined — He was appointed, under order of Court, 
commissioner to value lands, four or five years before his 
death ; I was on the commission. He also valued lands for 
me ; I did not object. I served with him, too, in appraising 
-negroes. He was not prompt to give his opinion before others. 
He paid over to his church the balance of money left from a 
subscription made for a grave yard. 

I spoke to him about Rachel, from friendship to the family, 
at the suggestion of James K. I had heard before that he 
had a will, but that was the first time he mentioned the will 
to me. 

He often said to me that James K's. was a valuable plan- 
tation. I think it is worth ten dollars an acre. I do not know 
the quantity. 

He kept good horses, and in good order. He had a good 
property, which, I suppose, was made there. I suppose the 
crop was 40 or 50 bales of cotton. 

In valuing negroes he and old Mr. Jones were not aware 
of a rise, and valued them for less than 1 gave for them. 

William had charge 3 years. Harvey was older than 
Henry and Albert, but I don't know that he ever had charge. 
Henry and Albert are industrious ; good managers. I do not 
know the terms on which they managed. Cotton was sent 
to market. Formerly the old man went with it, but he quit 
soon after I went into the neighborhood, and the sons went. 

Some of the church money was paid over after his death. 

A few years before his death, he bought one negro, and 
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sold one ; he also bought a horse. I knew of no other prop- Oolumbu/ 
erty bought. ^^^^ ^^• 

In Jan. '48, Mrs, Means sent four hundred dollars to Mrs.^ 
Wilson, her daughter, about thirty of this borrowed from me. 

The testator before his death, gave me one hundred dollars Means, 
to take to Mrs. Wilson ; he said he was going to give one 
hundred dollars to each of his children. James K. said he 
got his hundred. 

Ben. Arrowwood. — Knew him, perhaps, 20 years ; once I 
rode to factory with him; talking about Fair's will, he said 
he wanted no such doings about his little. I said, perhaps 
you have made a will. He said " no, the law makes a bettet 
will than I can do. My feeling is to make all my children 
equal." I said, " you know it is given out, in the neighbor- 
hood, that you keep an account of what you have given to 
each child." He said ^^ no, 1 have kept no account ; I leave 
each one to do that for himself." 

I have frequently heard him bay he could not have his 
way. As I ploughed he would ride along in a furrow beside 
me and chat ; has done so for hours. I asked how they came 
on at home; he would say, "I don't know, I don't have my 
way." 

I have had dealings with him ; he never, as I saw, made 
any calculations. He held a note on me ; I wished to pay 
it; he would not take the money, till Mr. Foster came and 
calculated the interest. 

Mrs. Means is a shrewd old woman. In some cases he 
seemed weak, in others sensible. He could make money, 
but had no confidence in his own judgment. He took a spin- 
ning machine on trial; insisted upon his wife's keeping it, 
but she would not ; so it left his house, and I bought it. I re- 
collect no other instance of her influence over him. 

He drank; sometimes to excess; became stubborn, after 
he reached a certain point in drinking. 

Cross-examined, — William was in charge when I went 
into the neighborhood ; afterwards Henry and Albert ; good 
crops, and good management always. I live a mile from him. 
He bought a negro from Thomson, and sold two in his latter 
years. He bought another boy, and gave him to Albert ; he 
said 41bert was cast down, and he bought the negro boy to 
lift hirn up. 

James Thomson: (his testimony before the ordinary, in 
writing, taken by consent.) — Quarrelled with the testator in 
1837 ; not intimate afterwards ; thinks his mind was ordma- 
ry, not strong ; he made no calculations; could make trades, 
and trade well. He was not, in 1837, competent to dispose 
of his property. His wife could influence him. 

James Z»c«.— Lived near him. In May, 1846, I went to 
buy 10 bushels of corn from him; he said he had no corn to 
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OoLunBtA, sell, that he had made none the year before ; aft^r he was 
May, 1850. through, Mrs. Means said " we have corn to sell, and you 
'can get what you want." He said "well, if you do get it, 
you must pay a dollar a bushel." He took me out. shewed 
me his crib of corn of 1845, which be said he was keeping 
for bread, which was all the new corn he had. I got 10 
bushels, at one dollar a bushel, of the old com, crop of 1844. 

Doct. Morris Moore, — Knew the testator many years; inti- 
mately since 1833. In 1845 I felt in with him a mile from 
his house ; he rode on with me past his own house, where 
he wished me to stop, but I would not ; went 2 or 3 miles 
beyond, talking in great concern, and crying almost all the 
way. 

I spoke of having met Jones removing to Tennessee with 
negroes, and said I did not think Jones had so many negroes. 
He said " be is taking 4 or 5 (which he named) of mine to 
my daughter, Sally Patton.'' He began to cry ; seemed in 
great distress about property ; said " they have sent «ff three 
negroes ; they have sent ofi all the young ones, and I can^t 
do more than make a support with the old ones." Seemed 
to want my advice how he should dispose of his property ; 
said that jfie could not satisfy all his children, and that, at 
times, he was sorry he had any thing to leave. He was 
much affected. I said, "don't be troubled; do justice; I 
suppose you wish to do equally for them all.'' He said 
" yes ;" and then said that James K. and Samuel had got 
their shares. I spoke of Rachel, and advised that something 
should be given to her. He said he could not give oflf any 
thing to her, for she could not keep property there. 

I afterwards bethought me that money might be given to 
Rachel, so that she should have the interest, and in 3 or 4 
weeks called and told him so. He seemed not at all to re- 
collect our former conversation; said "oh I I have given her 
some money," meaning pocket money. Seemed not inclined 
to talk, then, about his affairs. 

Question. — ^What was the grade of his intellect? 
Answer, — Dull, prosy, of moderate capacity. 

In 1836 or 1837, he was treasurer of contributions about a 
grave yard ; about 10 days after he had received money, I 
went with James K. to assist him in making a settlement of 
it; he was utterly incapable of making the settlement by 
himself. Some surplus remained in his hands, and the church 
directed him to let it out at interest. 

Mrs. Means was a shrewd; managing old woman; something 
younger than he ; superior to him in intelligence. 

Once, between 1837 and 1840, he wished, as he said, to ga 
to Columbia once more to buy a carriage ; he and I arranged 
to. go together. I went to let him know the time, but the old 
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woman would not hear of it After the chat I asked him, ^^^^^^^^Jti 
« well, what about this trip?*' He answered, « the old woman ^*y» ^®*'' 
wont let me go ;" or words to that effect. 

An old oak stood in the grave yard ; some wished it down, 
some not ; he told his negroes to cut it — they began ; Mrs* 
Means said ^' oh 1 spare the aged oak ;" and be told the ne- 
groes to stop. 

Henry mainly managed his busmess. 

Oross-examinedi — Sally was of the first marriage. 

In second conversation, he told me that he had provided 
for Rachel in his will. 

The old woman's objection to his going to Columbia, was 
that he was too old ana /eeble, and could not stand the trip ; 
no bitterness. 

He had taken a dram I suppose, but was not maudlin when 
he cried on the road. 

Charles Cunningham.— Knew the testator perhaps 60 
years ; 2| miles off: since 1835 intimate in his house ; know 
nis wife. 

Question. — What is your opinion as to her influence ov^ 
him? 

[Objection — argument — ^Herndon cited Pair's will, 2 Spear, 
1 Green. Ev. 616, sec. 440 to 3 ; 2 Phil. Ev. by Cow. & H. 
760, No. 539 ; Thomson cited 6 Ec. Rep. 45.] 

[Ruled — Reasons and facts must be stated ,- circumstances 
from which influence may be inferred, and the witness may, 
then, state the conclusion he drew.] 

Heard testator speak of young negroes sent off; in 1845 ; 
that they were keeping only old ones to make a support. He 
said he had nothing but '^ old Ball,^^ a sorrel horse ; that the 
boys liad taken every thing else ; crying, when he said so. 

I went to get help from him ; asked about the hands ; he 
said he had none, I must go to Henry. 

As I ploughed, he would ride along beside me, talk and 
cry ; said he had no control ; that he could not have his own 
way; that the boys would not attend to him. This from 
1835 (when I went close to him) up to his death. 

Upon one of his visits to me, he wished me to say what 
share of the crop I should give the boys for attending to his 
business — he insisted; I told him that for 1-10 he could get 
the best overseer in the country. But, he asked, what shall 
I give these boys ? I said 1-6 ought to satisfy them. He 
went off; returned and said he had agreed to give 1-5. A 
third time he came with a paper, being a written agreement, 
by which, as I understood, he was to give 1-5 of every thing 
made on the place. I told him that was tight ; he went, 
saying he would have that altered. I didn't know the hand 
writing, and never saw him write. Afterwards, when I was 

14 
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' G<»LoiiifA, at his house one night, the old man said ^ we had better have 
^^*y» ^^^^ that fixed again ;" roeaniog this writing ; but Albert put it 
niul' "^^ffi saying some other time. 

^^^ Testator was not one of our smart men ; his wife was a 
Meant, smart woman. 

In 1836 an old house of his was burnt where old Carson 
slept, a shoemaker who had been living about the old man's 
family for 20 years. Next morning I heard the old woman 
say, '* I have wanted Carson away, and now he will have to 
ga" Soon after Carson went. I frequently heard the testa- 
tor say that, if he had his own way, Carson should not have 
Sone ; he afterwards visited Carson, and took necessaries to 
im. Carson had taught a boy, Bob^ lo make daoes, and the 
old woman said " we have no use for Carson now." 

Testator never spoke to me of a vAU by that name ; but I 
understood him several times to mean making of a will, when 
he talked of fixing his business* He spoke three times of 
havmg had his business fixed ; of paying Dawkins. I was 
at his bouse the night before the third time. He said he had 
been down twice getting his business fixed, and had to go 
back the next*morning. He and she came to the village next 
day. After his return, he said he reckoned his business was 
fixed now so it would do ; afterwards, in conversation, he 
said ^' James K. and Samuel I don't think will get any more.'' 
I said " they have not got much yet." He said <' oh yes, I 
have given them money ; a heap ; agin the rest are made up 
equal to them, there wont be any thing left.'' 

Selling meat or flour was referred always to the old woman. 

I thought she could rule him from these circumstances. 

Sometimes he drank too much ; was generally in bed then, 
and had not much to say. He was quite old ; 72 or 3 when ' 
he died, {older by other statements.) 

James K. lived with him till he was about 30; very indus- 
trious and successful, and old man was well pleased with 
him. The latter crops have been 30 to 50 bags cotton. 

The plantation, left to the two younger sons, contains 1400 
acres, worth eight to ten dollars per acre. 

Cross-examined. — I do not think I am able to make a wilL 
I would not draw it I know, and I hardly think I could desig- 
nate how to do it. 

Testator and wife were affectionate ; I think she could turn 
him to her notion. 

Carson was a slow working man. 

I recollect only twice Mrs. Means accompanying him on 
business. Once she went with him to Jones's, to see about 
negroes to be sent to Tennessee ; 3 to Sally Fatten, and one 
to Harvey ; the old man, afterwards, took the negroes to Jones 
by himself. 

Mrs. Brandon, daughter of testator, Uved in village. 
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He WSL^ a healthy, stout man of his age ; had, before his Ooltowi. 
Second marriage, burnt his hand by falling into the fire in a^^^y» ^^-^ 
fainting fit. Sometimes he was right fractious. I told Henry ' ••" 
he had a hard row to get along quietly with the old man. Mcaiai 

They made good crops ; he was not capable of attending to Means; 
fb« plantation himself, and for many years some one or more 
of his boys had had charge of it. 

As to his will, I think he was not scholar enough to have 
figured it up ; the properly given off and scattered ; he bad 
Hot mind enough. 

William Tramet — Knew testator since 1826 ; often heard 
him speak of his affairs ; that the boys would not let hmi 
have his way ; would not let him whip the negroes when he 

E leased; would never tell him what they were doing; he 
ad himself and old Ball, no more. When I vrould gfo to 
him for hands to help me cut wheat, he would say *^ go to 
the boys, I have nothing to do with it." 

Once his wagon started to Columbia ; after seeing it on for 
Some miles, he and I returned ; on our way back, talking about 
how they fieiied him, he said he would as soon lie down be^ 
hind that log and die as go home. I told him not to mind ; 
to do as he pleased, and let the boys do so too. 

He would ride along by me as I ploughed ; said he had 
nobody to oversee but me ; they would not let hkn oversee at 
home ; somotimes he. would cry. 

He often visited me. In 1839» (time doubtful,) after being 
at the Court House, he said to me ^' we have been at- the 
Court House making a sort of a will.'' 

He said he allowed his land to the two boys, but he did net 
know what good so much land would do to them with no* 
body to work it. 

The old woman was smart; had her own way; went 
where she pleased ; often went about with the old man. 

Cross-examined. — " All(yw land for boys^ — ^I heard several 
times; often. 

He said he allowed Samuel had his share ; that money was 
spent in his lamin ; Samuel was educated for a doctor, but 
didnH practice. I left the country in 1845. 

From 1830 onward he visited me, rode as I ploughed ; 
complained from the beginning that he had no control. James 
K. had control in 1826 ; in 1830 Albert or William. 

'< Lie down and die by log ;" I think about 1834 or 1835 ; 
said then they would not let him whip the negroes, and ne* 
groes would not mind him. 

He said James K. was the best child he ever raised ; man* 
aged best. William, he said, was contrary. When he gdve 
up the note for one thousand dollars to James K. he said '* I 
reckon James E. and his wife will now let me alone as Idbg 
as I live ; if any thing more is coming, he will get his part at 
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CoumBu^ my death.'' He was close about his money. He spoke to 
May, 1850. j^^ ^f ^ q^^^ j^^ j^^^ ^q ^ gentleman here, and said he meant 
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to collect it as soon as possible. 

Rachel Means — (objection for interest; objection over* 
Meant, ruled.) — I am not interested ; I am a daughter of the testa- 
tor, but will not receive so much, if the will be set aside, as 
if it stand. 

My father was, as well as we could ascertain, about 81 years 
of age when he died ; but we had no record. 

In Dec. 1827, or Jan. 1828, father was very low, and cousin 
Harvey Means came to draw his will ; Harvey proposed ; 
father said he would think of it ; Harvey returned ; father 
said he did not know how to make an equal division of his 
property : that the law had made a better will than he could 
make. Before Harvey came back, mother said the old man 
did not know how to make a will. When Harvey came 
back, she had ready a paper dividing the negroes ; Harvey 
said he would have nothing to do with it, if it was to be made 
that way. I do not recollect how the neeroes were divided ; 
we talked that she had taken the best for herself and her own 
children. 

James K. left father's in March, 1827 ; William took charge 
then ; left in 1836 or 1836 ; then Henry, and Henry or Al- 
bert or both till father's death. There was no complaint 
whilst James K. managed ; but William said the negroes 
were his ; took entire control ; said father should not promise 
them to the neighbors, for they should not go. Often Henry 
and Albert said to the negroes, "don't mind him, mind us^ 
or. we will whip you." Father said they would do merely to 
contrary him ; would not do any thing he wished, even if it 
was right. 

I have heard mother say to him that James K. and Samuel 
had got their full share ; he would say " that is your notion." 
This was in 1844 and before. She never enumerated what 
they had got. In 1844, when father was not p]:esent, I pro- 
posed to her that they should bring back what they had got ; 
she said she was content with what they had, and did not 
wish them to bring it back. 

I have heard her say to father that she had brought proper- 
ty there, and had got some at her brother's death. I knew 
that she got two negroes at her father's death. She said her 
children had been at no expense ; that she had taken boarders 
and paid the expense of^ their schooling. Pa said, " how 
could you board without provisions beine laid in for you ?" 
Mr. Foster (afterwards husband of a half sister) was a boar- 
der for four years. 

About the time Mrs. Brandon married, father said he wan- 
ted his business fixeil ; did not know what he had given to 
each ; wanted each to have an equal part ; seemed much dis- 
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tressed. I proposed that he should fix it whilst he lived ; ^^'•^'■■^ 
that each should give in what had been given oflf; mother ^^*y» 1S50.^ 
said he did not want to give off any more negroes. I pro- -^ 
posed that he should give money ; she said no money should ^^^^ 
go. Means. 

In 1844 he recovered from a spell ; had his notes added 
up ; and they, then, amounted to four thousand seven hun- 
dred and eighty or ninety dollars. 

When he gave the last negroes, he said he did not know 
what he had given before. After he collected money from 
Clowney, he said to mother that he would pay it over to Jas. 
K. for Moses and Sarah McRee, (James K. was their guar* 
dian ;) she made no reply, but got up and walked away. 

When Jane McRee went off, in 1828, he gave her two 
negroes, one grown, the other about four years old. He was 
well satisfied with her match, and fond of her children. 

The fall before the codicil, mother said to me that he had 
made a just will ; one that all would be satisfied with, that 
would be satisfied with just things. Soon after Mrs. Brandon 
was married, she wanted him to come to the Court Housd ; 
he said he was not well enough ; they talked of it two or 
three days ; at last he consented, and they came the day after 
Charles Cunningham and his wife had spent the night at oUr 
house. 

Father never added accounts himself; in any settlement 
he bad assistance. Mother was a sensible woman ; would 
not be satisfied if she did not have her own way. If she 
could not do one way, she would try another, and keep on 
till she succeeded in any thing of importance. 

She almost always joined her sons, if there was any differ* 
ence between them and father. She wanted father to- give 
money to Henry to buy a negro. He said they were always 
wanting money, never satisfied. She said that he, then, gave 
Henry $200. She afterwards proposed that Henry should ' 
give back the $200, and leceive the boy. Berry. Pa said 
that he did not think it was right for him to give off pro- 
perty after he made his will ; she said that anything he did 
m his lifetime would stand. I understood that a deed of 

Sift was made to Henry of Berry ; with five or six hundred 
oUars. 

William got a plantation, and boy Sirus. Plantation sold 
for $2,700 ; and a crop made on it by father's hands was 
also sold by William. Sirus was, then, worth about $800. 

In 1845, $500 was sent to William ; he is anxious that the 
will should stand. 

James K. got no share when he managed ; all was, then, 
satisfactory. He has received, in money, $1,000, $200, $100 
— $1,300 ; no negro : nothing else that I know of. 

Once mother wisned father to go on an errand ; he got 
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CoMifMAi Upon his horse with Tom, a little negro boy, behind him ; 
May, ^^M Henry said Tom should not go, and ordered him down; 
father said no; after awhile T<Hn got down, and Henry 
whipped him for not getting off at once ; father said, '' yoii 
had better drive me off the plantation." Tom had frequently 
^one with father : we did not consider it safe for him to 
ride by himself, after bis having had a paralysis. 

Orass-examined. — James K., when he left, went on n 
plantation; it had belonged to one Eelsey ; had been sold at 
public sale ; bid off by whom I don't know ; father went to 
jSpartanburg, where it was sold, the day of sale; said he 
allowed James K. to have the land ; I heard him say tb^ 
land was paid for ; it was a tolemble plantation ; I can't say 
liow much, nor what woith. 

Mr. Wallace Thomson came to my hous^ last week, and 
wrpte down tay answers to some questions. 

I never heard father say that James K. and Samuel had 
got their /?hare. 

I never spoke to him of his will ; had heard that he had 
one, but dia not know it till mother told me, in 1845. 

Father had been stout, but had failed much in the last ten 
or fifteen years of life ; complained much before 1844, bul 
rode about to the last ; had several spells of fever. 

He was sick in bed when Harvey came to make a will: 
the neighbors thought that he ought to make a will; all 
thought, then, that he could make a good will ; he was bet- 
ter in mind, then, than he was ten years afterwards. The 
memorandum, or division that mother drew up then, lay 
about the house for several days ; some weeks before father 
got well. Nothing was afterwards said about a will for some 
time. He said he did not intend to make a will ; she said 
be would not make a will. 

I did not know of his purpose when he came to the vil- 
lage ; mother came with him several times. 

FroiQ his talk about others, I knew that he supposed the 
widow, by law, took only a child's part ; not one-third. 

The negroes, which mother got from her father, have in^ 
creased ; I believe to 14 ; of them, one girl, who has children, 
was given to Mrs. Wilson, in Georgia, and some are in Mis- 
sissippi. 

These children boarded at our house three months. 

Up to 1827, father had his health better, and could see 
more to his own business. 

The affair of the boy, Tom, was in 1846. Tom, then, six 
or eight years old ; father sometimes fell off his horse, and 
Tom could run to make it known. Sometimes father struck 
Tom with a stick. He would be fretted when the negroes 
would not pund him, and X have sometimes told the little 
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ones to keep out of his tray when he was angry. He would |2*"'*'Sui 
throw at them, but nerer hurt any. ^**^» **^ 

He spoke of fixing his business about the time Mrs. Bran- 
don got her negroes. 

He did not give to Jas. K. the money from Clowney. He MeaM. 
had heard rumors; told ma; she made him inquire more 
about it, and then he sent word to Clowney he wanted his 
money. 

When she wanted him to go to the village, he told her the 
boy could drive her ; she did not go till he went with her ; 
sister was living here. I do not recollect his ever coming any 
but that one time. 

Sometimes they differed in opinion about the management 
of affiiirs. She said we ought not to think hard if she did 
wish her own children to have more. 

Father told James K. to have his house plastered, and he 
would pay for it ; expect he did pay. 

Request of money to buy negro for Henry, was in January, 
1845. I live at the house of James K. ; have been there 
since father's death. 

I have heard Henry and Albert tell the negroes they would 
whip them, if they minded what he said ; sometimes they 
told the little negroes to mind him; they would call tl^ 
negroes away when he was talking to them. 

James K.'s land never belonged to pa. James K. lived 
with pa about seven years after he was of age ; he received 
nothing, as I know of, for his services, unless in this land. I 
never heard anything particular what the land was for. 
Mother pressed him about Clowney's note. 

I heard Henry say to pa, " shut your mouth, or I'll stamp 
you." I interfered ; he said if I did not hush, he would 
stamp me. 

Arrowwaod, recalled : {offered to re-examineas to his opinion 
of influence — refused.) 

Jbhn Wright J Esq.^ recalled : {same offer as to him — re- 
fused.) 

Deed. — ^James Hunt, sheriff of Spartanburg, to James K. 
Means, 1821 ; tract of land, 491 acres ; consideration, $1563. 

Bjf ordinary y Mr, Praitj 

Appraisement of estate, $16,689 95 
Debts due to estate, 4683 72 

$20,373 67 
Expenses, debts paid, &c. 172 82 

$20,200 86 
Receipt of Mrs. Means to the executors, 1 Jan. 1849, for 
$342, in part of l^Acy to her. 
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GoLVimi. REPLY BY THE EXECUTORa 

^' ^^\ Herod Oibstm.— Knew the testator forty or fifty years ; 
near ; frequent intercourse. In 1846, he went with me to see 
a thrashing machine ; we were together nearly all day ; oa 
our return he showed me a near way through woods and old 
fields ; took his course with as much judgment as any body, 
and knew all the crossing places. He spoke of his crop ; 
said he had given control to his two sons, and that they ma- 
naged well. 

I saw no change in him at all, till about 1845, or 1846 ; in 
1839 there was none. Nothing in his conversation attracted 
my suspicion in 1846 ; he told me of a great many things we 
had frequently talked of before. 

Cross-examined. — ^I suppose I could have found my way 
without him, but not so easily. I never saw him write ; he 
has owed me, and paid me after I had worked. 

I thought him smart ; he made much property. His wife 
was smart as common, or little more so ; very industrious. 
I was often at his house ; don't know of her control ; she 
had her way, as other women have. 

Dr. James B. Hix. — Lived in the neighborhood 1841 and 
1842. Practised in the family three years ; fished with him: 
hunted with him ; rode over the plantation with him ; had 
much talk about farming and other subjects. Nothing ever 
excited in me any doubt as to his understanding. Sometimes 
he would not remember dates, but would facts. 

I was at his house often ; when he directed it was done ; 
when he wanted he got it. I saw no attempt to control him. 
Between 1840 and 1843, he bought a negro man from Mir. 
Goon; told me had bought, and was going to pay; the 
negro went from Coon's to his house. 

Cross-examined, — I was there as physician and as friend. 

TTiomas CHst. — Saw him frequently 1841 to 1844 ; parti* 
cularly the latter year ; rode with him often. He fancied a 
mare of mine ; we tried to trade, but he did not, I thought, 
offer enough. I thought him keen in a horse swap, and 
would have dealt with him as readily as any body. 

After 1840, he came to my father's, and hired a n^ro 
blacksmith. 

F. W. Eisin. — ^Knew him ten or fifteen years ; saw him 
occasionally ; served with him as appraiser of personalty of 
Thomas Howard; and again as commissioner concerning 
the real estate. He acted as one of good understanding ; 
nothing induced me to suspect deficiency. 

Cross-examined. — Question. — Prom your knowledge of 
him, do you believe that he was competent to make a will 
6f property scattered as his was 7 {Not pressed.) 

I was seldom in his company ; never in his house but 
once ; he was not as smart as some men ; not of business 
haUts; I cant say dull. 
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Wm. Norris. — ^Know testator twenty yeais. In 1842 and Cowwibu. 
1843 had transactions with him. T hired a negro plasterer ^^^y» ^^^^ 

to him, at $1 a day ; passed his house after two weeks ; Mrs.^ ' '^ "^ 

Means spoke of having a contract made, by the job, which I *^^""* 
was willing for ; but he said no, he was pleased with the Meaas. 
boy, and would rather hire him by the day. Afterwards he 
told me would pay for work done for James K. and Albert, 
but did not wish me to let them know. He paid me by giv- 
ing credit on my note. When we settled he said work by 
the day was better than by the job, and he made a present to 
the boy. 

He was, then, a man of ordinary mind ; nothing induced 
me to suspect a deficiency of any of hi& mental powers, be- 
yond what every man, of his age, is subject to. 

Cross examined. — He was not very quick ; I know seve- 
ral men of equal property, not superior to him. His wife was 
shrewd. 

He was of good sense ; did his own business well. 

Nathaniel GisL-^ln neighborhood 1840 and before, some- 
times at testator's house. I was once there fox-hunting ; he 
advised me that I had better be at something else ; disliked 
bis fences pulled down. Albert had previously gone with 
me ; quit, as I supposed, because the old man did not like it. 
I remarked nothing indicating weakness of mind. 

Cross-examined. — Hunting was in the fall. Mr. Norris's 
residence about nine miles from testator's ; my father's about 
two and a half miles. Albert had two hounds. I thought 
the testator competent to attend to business ; may have been 
slow. Mrs. Means shrewd. 

WUliam Little. — ^In August, 1835, or 1836, 1 was at the 
testator's house, a day or two every week, for two or three 
months ; mostly in company with him ; and, about the time 
Albert's house was plastered, he came to my house for a sand- 
seive. 

In 1835 there was no deficiency, but old age ; for the three 
or last five years of his life, he seemed to fail; I saw him 
frequently; I would, at all times, have traded. with him. 

J. C. Kitchens. — ^Knew testator about twelve years. In 
1839, 1 went to buy beeves from him ; saw Henry first ; he 
sent me to the old man, who took me to his pasture, showed 
his cattle, and fixed his prices ; I bought none, because I 
thought the prices too high. I afterwards bought corn, 
bacon, and beef from him ; I saw no defect in him. After 
1844, 1 saw him in the village half a dozen times. He was 
not as quick as some men. 

Reuben Colman^ Esq. — ^Five or six miles from him ; saw 
him frequently, and conversed with him at elections, tax* 
gatherings, d&c. ; never saw anything showing weakness of 
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CtittmmA, his mind. About two years before be died, he quit goSng 

May, 186a j^i^^jj^ 

Cross-examined. — ^I never at his house but two or three 
times ; I had no business transactions with him. He was a 
man of ordinary talents; easy; of few words. 

Charles Mc Whorter. — Live about three miles from him ; 
saw him frequently for many years. About 1833 or 1834, he 
ginned my cotton. I told him I could have it done for 1-12 ; 
he asked 1-10, and said that was his rule. In talking, he 
showed me how the toll could be ascertained, by cutting off 
the eight hand figure ; it was new to me. 

He and I had a c(»iversation about my father's estate, in 
1842, or thereabouts. He talked about it very reasonably. 

About 1841 he came to buy potatoe-seed from me ; said 
his negroes had been negligent in putting up seed ; a boy that 
came with him had lost a sack, and he scolded about it ; he 
bought seed from me. 

He was rather a queer man ; would plead himself poor ; 
was slow in giving his opinion ; cautious. I would have 
traded with him ; thought him competent. 

Cross-examined. — ^I never saw that mode of tolling bat 
that one time ; the boys did it differently. 

Jesse Hyatt. — ^Knew him twelve or thirteen years ; saw 
him frequently passing about. In 1844, 1 saw him make a 
horse swap with Levi Williams ; there was a contention of 
half hour or three quarters before the trade. In the latter 
part of 1844, 1 and Albert had been talking (^ a horse-trade, 
and agreed if the old man was willing ; the old man was 
called and told of what we had agreed ; he said if the nag 
suited the plantation, he had no objection. 1 was to receive 
$16 to boot. He asked me if I would take anything besides 
money, saying we have wheat. I took wheat at seventy-five 
cents a bushel. I went back for the wheat ; he took the keys 
to the barn ; I measured two and a half bushels for a tura 
to the mill ; he held the bag for me. 

William Beaver. — I live one and a half mile oflf ; saw him 
frequently, and had many little trades with him. In the fall 
of 1836, I borrowed from him the surplus money from the 

!;rave yard, which he said had been left in his hands to be 
ent ; I kept it till 1842 or 1843. About a year after I got it, 
he came to see me ; wanted the note renewed ; said that 
was a common rule with him. I renewed it every year whilst 
I kept the money. I paid it at old Mr. Shrink's sale ; he came 
a few days /before, and told me the money was wanted for 
repairs on the church. I ofiered him what I had, a part ; he 
was not willing to take that ; finally accepted it, upon agree- 
• ment that I should pay the balance at the sale. He attended 
there with the note. 
I have bought a horse from him. 
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From 1836, when I first went into his neighborhood, to a ^^^^^ 
^pell he had in 1844, there was no change ; some afterwards. ^*y* 

Cross-examined. — ^I was seldom about his hou^e ; he was 
an ordinary man. 

When he brought the note to the sale, the calculation was 
made on it. He always brought the renewal note with him| 
when he came for renewal. I never saw him write. 

1 homos Fowler*-^ miles off; frequently saw him. I re* 
turned to him the balance of money left with me to buy whis- 
key; he knew the amount. In 1846 or 1846, he wanted to 
hire a shoemaker, and came to me to recommend one. In 
1846 he came to me about hands to help in cutting his wheat ; 
said the boys had got behind. 

I knew him as well as I did any body in the neighbor- 
hood ; I never noticed any weakness of his mind; he was 
competent to trade; drove a bargain well. 

Cross-examined — 12 or 15 years ago he bought a wagon 
at my house ; was two days in tradiiig, the 6th chain parted 
the bargain for two hours. 

Samuel Mays — Four miles ; knew him as long as I can 
remember. I heard him say that he had paid for Sam's plan- 
tation, and given him a negro boy. Sam still has the {Plan- 
tation ; I don't know its value. 

I have heard James K. say that his father paid for his 
plantation ; that the old roan had given it to him. Old man 
told me he had also given James K. one thousand dollars. 

I have done much smith work for testator ; never discov- 
ered any defect or failure in him till 1846; then he once 
commenced talking to me of the children of his son Harvey, 
and asked me if the children would be able to take care of 
themselves; I was astonished that he did not know they 
were not able, as they were mere infants ; I then thought 
something was the matter with him. 

Cross-examined — Testator did not say how much he had 
paid for James K's plantation; but that he had given it. 
James K. said that he had served eleven years, and never 
got anything but this plantation ; James K. was dutiful and 
industrious ; he considered that the plantation was to pay for 
his services. 

I think the testator was a man of as much judgment as 
others ; no politician, but a judge of property. 

I have seen bills (of parcels brought from market,) handed to 
him, and he would look as if he was examining tnem. 

Mrs. Means a smart wile. 

He said " I have paid for Sam's plantation, and given him 
a negro; I have no negro that James K. will have, and I 
have given him one thousand dollars. 

It will be seen that Rachel Means was admitted as a wit- 
ness ; and that the mere opinions of witnesses, as to the in- 
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CoLvmnA, fluenee charged against Mrs. Means, were excluded, although 
i^7i 1850. sQQ^Q witnesses were permitted to state the conclusions which 

^ ' they drew from the facts and circumstances testified to by 

"^^ them. 

Meant. In commenting upon the various viewi which were taken 
o[ the provisions of the will, and of the advancements which 
had b^n made, the Circuit Judge held, that if a plantation 
was given to James K. he would, in a distribution under the 
statute, be held to account for the value of the plantation ; 
but if money to buy a plantation was given to him, he would 
account for the money only. 

His Honor submitted the case to the jury, with full instruc- 
tions, such as the executors have not objected to. He thought 
the evidence of influence was flimsy and unsatisfactory; 
but the fury thought otherwise, and found that the papers 

Sropounded, were not the last will and testament of James 
[eans, deceased. 

The executors, Albert and Henry Means, appealed from the 
verdict of the jury, and moved the Court of Appeals for a 
new trial, on the following grounds : 

1. Because his Honor erred in ruling that the witnesses, on 
the part of the appellants, should be permitted to give their 
opinions upon the efiect of the influence of Mrs. Isabella 
Means, upon the testator in procuring the will. 

2. Because there was no evidence of influence exercised 
by Albert Means or Henry Means. 

3. Because his Honor erred in admitting the testimony of 
Rachel Means, who is a legatee under the will, as \i ell as an 
heir at law. 

4 Because the Court charged the jury that, according to 
law, James K. Means would only have to account for the 
money which his father paid for his land, as an advancement, 
and not the value of the land. 

6. Because the verdict of the jury is wholly unsupported, 
either by law or by evidence. 

J<is. B. Dawkins, for the motion. 
Herndon ^ A. W, Thompson^ contra. 

Curia, per Wardlaw, J. The report of what occurred 
on the circuit, states that the grounds of appeal set forth ia 
the suggestion, were the mental incapacity of the testator, 
and undue influence exercised over him " by other persons, 
especially his widow, and his sons, Henry and Albert, 
his principal legatees and devisees;" — and that the only 
ground urged m the argument of counsel was, the undue in- 
fluence of the widow upon the testator, when he was aged, 
dull and feeble. In this court, the executors have urged 
only their last ground of appeal, and the chief effort of thos^ 
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who oppose the will, here the appellees, has been to uphold J^^^^°^^ 
the verdict, as the conclusion drawn from the testimony bv ^ ^* ^^* 



Means 



V. 



that representation of the country, whose province it is to 
judge of facts. 

This Court feels, and often shews by its decisions, how ab- Means, 
solutely necessary it is, in general, where there has been no 
misdirection, to sustain veirdicts upon facts, even against 
strong impressions to the contrary, which reports of the tes- 
timony may produce. In one case there has been conflict of 
testimony — many witnesses on one side, all fair upon paper, 
may have been disbelieved, and slight testimony on the other 
side, from the character and manner of a witness, or circum- 
stances which attended the trial, and fell within the observa- 
tion of the jury, may have justly acquired force, which can- 
not be here appreciated. In another case, where there has 
been no conflict of testimony, an inference of fact, seemingly 
rash, may have been drawn, or one seemingly strong may 
have been rejected ; but there is no standard for the suffir 
ciency of evidence to induce belief, and the various degrees 
of more and less, must, ordinarily, be left to the unprejudiced 
consideration of the jury. The great delays and expense of 
new trials, the temptations which they hold out for trickery 
and perjury, after the full exposure of the case has shewn 
the weak and the strong points on either side, and the unfit- 
ness of this Court for the vain attempt to discover and cor- 
ject all errors of fact committed by juries, all urge strongly 
tho propriety of usually adopting the verdict as a final ror 
sponse to every question which was involved in the issues 
submitted to the jury. 

But a power, lodged somewhere, to grant new trials upon 
facts in proper cases, is an essential element in the theory of 
jury-trial in civil cases ; without which, a jury, soon sinking 
mto the multitude from which it was drawn, might become 
more irresponsibly tyrannical than a single Judge could be, 
if his. decisions were subject to no appeal. Sometimes juries 
err, not in judging of the facts, but m applying the facts as 
they find them to the law — either misapprehending the law, 
or refusing to administer it. They, no less than Judges, are 
bound to follow the law — but if they, in truth, have not done 
so, still their general verdict is presumed to have been ren- 
dered with due understanding and observance of their duty, 
and thus, a jesult which was reached by their making law 
different from that which they received from the bench, is 
ascribed to their finding facts different from those which 
were supposed to exist. On particular subjects, this tenden- 
cy of juries to usurp legislative power, arisies from prejudices 
general in the community, and in nothing has it been more 
strongly exhibited to the view of the Court, than in setting 
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^" and infirm. Their thoughts dwell most upon posthumous 
Meant, arrangements, and in this right, they have the means not 
only of gratifying their feelings, but of securing substantial 
advantages whilst they live. Just in proportion to the cir- 
cumstances which raise the value of the right in any particn- 
lar instance, is usually, however, the danger on the one 
band of that being produced for a will whicn is not the will 
of the testator, and on the other hand, of his wishes legally 
expressed being defeated. To guard against the former, 
statutes have prescribed for the execution of a wilt, peculiar 
formalities, in addition to the requisites of capacity and 
assent, which, by the common law, must attend every valid 
instrument ; the latter is the risk of frustration by design or 
accident, to which all human schemes are liable, and is nor, 
in its nature, a fit subject for many special preventives ; but 
is diminished by whatever tends to secure the adduction of 
the will before a proper tribunal, and the just decision there 
of the conflict between its su])porter and its opponents. As 
conformity to statutory requisites is exacted in the execution 
of a will, to a degree which occasionally sacrifices the earnest 
desires of a testator, and the plainest merit of his legatees to 
the preservation of valuable general rules, so where the exe^ 
cution has been clearly established, strictness should be ex- 
ercised in examining evidence which may be adduced to 
rebut the inference of validity that arises from the execution. 
This inference is the presumption which the common law 
raises from every solemn act, confirmed in the case of a will 
by the evidence which is given by the subscribing witnesses 
whom the statutes require. When the execution has been 
marked by circumstances of fair dealing, and the subscribing 
witnesses have been above suspicion, fully aware of their 
duty, and competent to perform it, an imputation of incapa- 
city in the testator should be sustained by strong testimony 
of facts, which shew a defect of mind existing m a form that 
the subscribing witnesses may not have detected ; and an 
allegation of undue influence should be proved, so that the 
judges of fact, having proper conceptions of what undue in- 
fluence is, may perceive by whom and in what way it has 
been exerted. On such subjects, witnesses are often multi- 

ftlied to a vexatious number, and by them opinions are vague- 
y expressed, for which reasons ridiculously insufficient are 
sometimes given ; but however difficult a mass of testimony 
and a protracted trial may make the discovery and separation 
of the really important matters that are in evidence, it is only 
by carefully separating and weighing these, that judicial 
truth can be conscientiously attained. 
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The right to make a will, is the right to make it according ^^^"^^ 
to the testator's pleasure— judiciously or capriciously— justly ^^^^^ isofk^ 
or unjustly — at absolute- discretion, subject only to the re- ^Lm 
straints upon the power of disposition which the law has ^** 
imposed. If the will is the expression of the testator's wishes 
lawfully made, the opinions of other persons, however they 
may condemn its motives or disapprove its scheme, cannot, 
in any way, rightfully controut his power to do with his own 
as he pleases, without impairing one of the incidents which 
give to every man's property its value. The claims of wife 
Und children, Uke those of friends and dependents, are, by 
the law, left to the protection of natural feelings only ; any 
or all of them may be xlisinherited by will, save only the 
wife's dower, and certain shares which, by statute, are guard- 
ed against excessive preference for a mistress or illegitimate 
pr<^eny. When a deserving and a£fectionate child has been 
kft destitute, and wealth has been heaped upon another, 
that, by unworthy means, gained the &vour of a wrong- 
headed parent, the consolation of those who administer the 
law is, that a right is preserved which is valuable, however 
liable it may be to occasional abuse, and that under it, re- 
wards may, in other cases, be bestowed according to merit. 
What is meritorious in the eyea of one man, is hateful to 
another — each, in giving his own, must be allowed to judge 
for himself* 

In the question of admitting a paper to probate as a will, 
the provisions made by the paper are unimportant, if it ap- 
pears to be a will — ^tbat is, a testamentary paper properly 
executed by a person of sufficient capacity, exercising voli- 
tion. If the paper has these requisites, no matter how it 
may disappoint just expectations, how unequal it may be, 
how it may depart from previous intimations of purpose, it is 
the testator's will, and the law allows it to prevail. Great 
mistakes would probably be committed by any one, who 
should undertake to decide from previous acquaintance with 
the aged father of a large family, how he would desire his 
poperty to be divided after his death. The modes of think- 
mg in different men as to the relative claims of widow, sons, 
daughters and grandchildren, and as to the relative values of 
various kinds of property, are so opposite ;.,the circumstances 
of children are often so diverse as to family, connexions, 
property, habits and success, — that apart from differences in 
character, manners and conduct in the several claimants, and 
from feelings likely to be concealed in the bosom of the 
£kther, allowance would have to be made for many conside- 
rations besides equal affection for all, and the special advance- 
ments which had been made to each. On the subject of 

their wills, most men are studiously secret, and those who 

speak much, seldom speak candidly and consistently. A 
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CounaiAt declaration of one's wishes and intentions, repeated again 
May, 1850. g^jj^j again, if not written and executed as the law requires, 
' bas no force as a will. With like reason, no number nor 
solemnity of declarations can prevail against the written will 
properly executed. When the will has been proved, oppo- 
sing declarations show only that the true intention was not 
expressed in them, or that it was changed* 

If an act has been extorted by force or obtained bv fraud, 
or induced by artful misrepresentations : — or if exhausted 
patience has yielded to great importunity for the sake oi 
peace, or weakness has been cajoled by excessive and artful 
flattery, or fear has sought security in concessions to threats 
or to malevolent indications of the power to mischief: — or if 
over a feeble mind which, if left to itself, might be competent 
for ordinary affiiirs, a general dominion has been established, 
60 controlling as to prevent its free agency, and the act has 
been subject to this influence ; in none of these cases is a 
paper purporting to be a will valid, nor is any other act 
valid, for in none of them does the act proceed from the voli- 
tion of the agent. Some or all of these cases make up what 
is usually comprehended under the term undue influence, so 
familiarly in use with us. It is not influence merely, but 
undue influence, that is always alleged — something exces- 
sive and unlawful. It is not the influence of friendship or 
afiection that can be complained of; nor the influence of 
argument or entreaty, nor the impression made by kindness 
or prudence, nor even the efiisct wrought by servile compli- 
ance or mean endurance of wrong, it must be something 
which destroys free agency. Motives of almost every con- 
ceivable kind may be oflered, and if the mind of the agent, 
free to reject or adopt the motives, yields its assent, the act 
is the act of the agent. 

In examining questions of undue influence concerning a will, 
as in questions of capacity, the contents of the paper and previ- 
ous indications of purpose made by the supposed testator, may, 
as evidence, be brought into the investigation ; but they can 
come in only as evidence pertinent to the inquiry, — Is this 
his will? and should not be sufiered to minister to any 
prejudice opposed to the license of testamentary disposition 
which the law allows. It is no condition of this license, 
that the provisions of a will should be such as to please a 
jury. If the paper was properly executed, and the testator 
was of com[)etent sanity, and no undue influence has been 
established, it is the testator's will, and no tribunal is ap< 
pointed on earth to inquire whether it ought to have been 
his will. For a jury to proceed to that inquiry, or (which is 
the same thing) to decide agamst a will because they do not 
like its provisions, is a fraud upon the law, a violation of 
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their sworn duty, and an usurpation which would never be ^^^^"'^ 
tolerated if it were not concealed. ^*y» ^*®' 



Means 

V. 



In the case before us, two sons and two grand children, 
the children of a deceased daughter, all of the first marriage, 
seek to set aside the will, and urge that it is too favourable Mmuui. 
to the second wife and her children. The youngest of twelve 
children is considerably over twenty one years of age. The 
widow was, for forty years, the wedded partner of the testa- 
tor's fortunes. By the will, she receives for herself, (accord- 
ing to the best calculation that can be made from the evi- 
dence) not more than one-third of what she would take un- 
der the statute of distributions, if the will were set aside. 
Her two youngest sons, the executors, by the will, take, per- 
haps, a little more than twice as much as they would get if 
it were set aside. She and they, together, take nearly the> 
same amount under the will, as they would get under the 
statute. The two grand children would gain by the setting 
aside of the will — the widow would gain — the executors 
would lose; — whether any change would be made as to the 
remaining nine children, (of whom, two of the first marriage, 
and four of the second, are made residuary legatees in equal 
shares, and three, to wit — two of the first marriage and one 
of the second, are declared to have been fully advanced) 
would depend upon the advancements which might be estab- 
lished against the three sons, James K., Samuel and William, 
who are declared to have been fully advanced, when they 
came into hotchpot. As to James K. whose claims have 
been most dwelt upon, if the deed for his land had been 
made by the sheriff to his father, and then by his father to 
him, instead of being made by the sheriff to him after the 
payment of the money by his father, the land would clearly 
have been an advancement, and would probably have, of it- 
self, exceeded an equal share under the statute ; unless it 
should be made to appear that this benefit, conferred in 1821, 
was in payment of services that were continued until 1827, 
notwithstanding it was spoken of as a gift by the father. As 
to Samuel, it is known that, besides the expenditures upon his 
education, he received a plantation and a negro, of value not 
shown : and in conversations which testator held about a 
negro for James K. and about the one thousand dollars given 
in lieu thereof, he seems to have considered a plantation and 
a negro as the measure of the bounty which he intended for 
each of his sons. William also received a plantation and 
one negro, with cash and other articles, amounting, in the 
whole, to about four thousand dollars; and that sum is 
acknowledged, on both sides, to exceed one full share. There 
cannot, in this state of the evidence, be any fair inference 
that the testator had an inadequate comprehension of the 
sufficiency of the advancements made to these three sons to 
15 
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GoLinaBu, constitute the eqimKty which, from parol evidence, it bad 
M«y, 185a jjggjj assumed he desired to prevail. If, in conscience, he 
'might not ha?e regarded the land a3 an advancement to 
James K. it no where appears that he did not so regard itj 
nor that his doing so was so absurd as to be evidence of fa- 
tuity. If his conversations, abiding in the memory of wit- 
nesses, who formed low estimates of his understanding, must 
controul his solemn declaration of purpose, they are not more 
explicit on any point than on this, that James K. and Samuel 
were to get no more. Whether in contemplating impartial 
divisions between his children, he actually looked to the 
Btate of his property as each one left the family, or to its final 
condition, is by no means plain ; and which he should have 
done, admits of various opinions. The provision for his two 
orphan grand children is said to be small. Their mother 
was partially advanced; what he considered their claims 
upon him to be, or what expectations of provision for them 
from other quarters he indulged, we know not. He spoke of 
giving money to them, and money is given to them by the 
will. If it is his will, it may be ungenerous; but ibere is no 
power to amend i^ and no right to set it aside for dissatisfac^ 
tion with its provisions. Only to show that they are not so 
extraordinary as to furnish evidence of incapacity or undue 
tnflnence, have the provisions of the will been here noticed. 
If the verdict has been a good natured effort to benefit the 

f^rand children, undor a belief that only small deductions 
irom the other members of the fiitnily would be thus required, 
the serious litigation and considerable chaOges- as to the 
shares of the widow and executors which must follow, what- 
ever may be th6 result as to the other nine children, show- 
that the effort was kindness to some at the great cost of 
others. But courts are not organized to dispense favours. If 
there was a case where the setting aside of a will would 
have only the effect of making up a share for a child whom 
the testator had with shameful injustice cut off, by exacting 
equal contributions from others who were all equally bound 
in conscience to contribute — ^to set aside, for this purpose, ai*d 
against the consent of any of the favoured children, what 
was proved to be the testator's will, would be unlawful and 
unjust, inconsistent with the rights of parties, and the dttty 
of jurors. With how much less propriety could a departure 
from the law to accomplish a purpose of fanciful justice be 
indulged in the case before us? Sufficient capacity of the 
testator, at the date of the will, is, if not admitted by every 
witness, shown by the testimony to have been, in effect and 
eonduct acknowledged by every one, who speaks of transac- 
tions and conversations that occurred about that time or soon 
afterwards. The codicil, made when the capacity was more 
feeble, contains a mere statement of facts, not one of which 
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is denied, and is important only as between the residuary J?^^^,^ 
legatees. The strongest evidence tending to show incapacity, ^ May, 185Q.^ 
is found in the petulance, garrulity, complaints and weeping,^ Ty 
that were probably increased by want ol employment in old y^^ 
age, but seem to have been observed at l^ast nine years be- Means. 
fore the will was made ; and the most striking occasion when 
these were noticed afterwards, wa« when a large advance- 
ment was made to a daughter of the first marriage. The 
direct evidence as to the influence of the wife, exhibits only 
instances not more numerous, nor stronger than by careful 
scrutiny might be discovered in every family, where a prudent 
wife enjoys the deserved confidence of her husband. As to 
the executors, the exposure of family affairs which (as is usual 
in such cases) has here taken place, shows conduct on their 
part, which, unexplained, is discreditable; but which was 
calculated lo avert, rather than attract favour to thena, unless 
we imagine a case of harsh tyranny exercised over a father, 
afraid even to complain, which is wholly inconsistent with 
the general purport of the testimony. Some jealousies and 
bickerings probably existed in the family ; watchfulness and 
anxiety about the property, which, by some, would be consi- 
dered indelicate, appear to have been indicated at various 
times; but there seems to be no reason for supposing tha( 
any member of the family, in relation to the will, conceiv- 
ed any fraudulent purpose or practiced any unfair conduct. 
The testator went alone to the office of a lawyer of undoubt- 
ed probity; there his will was drawn and executed, and 
there again his codicil ; the subscribing witnesses were all of 
the highest respectability, and the testator often spoke of the 
will, and adverted especially to the clause concerning the 
three sons, which is now most coniplained of. To set aside 
what he has thus solemnly done and repeatedly recognized^ 
upon the ground of undue influence, would seem to be deci- 
ding by some other rule than the law and the evidence whict^ 
hav ^ been given in the case. 
The motion is, therefote, granted, and a new trial is ordered, 

Evans, Frost and Withers, JJ. cooci^rred. 
Motion granted' 
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Columbia, Kenneth M^CaskiU v. TTtamas Elliot 

May, 185a 
^  ' V ^ In case for wrongfully keeping a dog, which bit the plaintiff: kdd, that whaterer 
MeCatkiU was calculated to establish the dangerous propensity of the animal in sufficieni 
^Z* degree, tended to support the allegation in a count, that the defendami knew the 

dog '* was of a ferocious and mischicTOus nature," and was properly left to 
the jury— that such a count was conformable to precedent, and sufficient 
after Teidict. 
The owner keeps a dog at his own risk, being, without regard to care or negli- 
gence, an insurer against all the harm which he might have reasonably expec- 
ted to ensue. 



Before Wardlaw, J., at Kershaw^ March^ 1850. 

Case for wrongfully keeping a dog that bit the plaintiff. 

The first count alleged that the dog was accustomed to 
bite mankind ; the second, that he was of a ferocious and 
mischievous disposition — both counts alleged the scienter of 
defendant 

It appeared that the dog was large, and, in appearance, 
fierce; that he would run out of the yard of defendant (who 
lived near to a road) and bark furiously at persons passing 
by, and that once he bit the heels or tail of a horse that a wit- 
ness was riding ; that once at a mill, he attacked a negro who 
passed near to a hoise he was lying by, but was kept off with 
a stick; that defendant had said, "the dog will follow me 
wherever I ride and lie by my horse, and then nobody must 
come near.*' 

On occasion of a big meetings defendant's son went fifteen 
minutes or so earlier than his father, the dog following; the 
son pulled off his saddle and scolded the dog, who slunk 
back and lay down by the saddle. The plaintiff coming af. 
terwards, during service in the church, hitched his horse, and 
walking towards the church passed near the dog. The dog 
flew at and bit him. 

Testimony was offered as to the subsequent conduct of the 
parties, which it is useless to report. 

There was no testimony to show that the dog had previ« 
ously bit any person. The defendant's counsel contended 
that this was indispensable, citing 7 Car. ^ Pay e, 766. The 
Circuit Judge thought that a previous biting, known to de- 
fendant, might have an effect upon the degree of care which 
would afterwards be required of him, but was not indispen- 
sable under the second count. 

He directed the jury to inquire whether the evidence had 
satisfied them — first, that the dog was of a ferocious and mis- 
chievous nature — second, that this was known to defendant; 
and third, that the defendant had been blameably negligent 
in his keeping of such a dog. 
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If these pro|)0$itions were established, he thought the ver- ^^^''^'JIJi 
diet should be for the plaintiff. The jury found for the plain- ^^^ ^^• 
tiff, a sum sufficient to carry costs. 

The defendant appealed, and moved for a new trial, on the 
following grounds. 

. 1. Because the first count sets out that the defendant knew 
that the dog was ^' used and accustomed to attack and bite 
mankind ;'' and the other count sets out that the defendant 
knew the dog " was of a ferocious and mischievous nature ;" 
and it is most respectfully submitted, that in such case, to 
entitle the plaintiff to a verdict, he must prove, that before 
biting him, the dog had bit some person, and that the defen- 
dant had had notice of that fact. 

2. Because, in such case, knowledge of the defendant that 
the dog " was of a ferocious and mischievous nature," cannot 
be inferred from any conduct, habit or act of the dog, short 
of an actual biting of some person anterior to the biting of 
the plaintiff, and no other or less proof is sufficient to show 
that the defendant had notice that the dog '* was of a fero- 
cious and mischievous nature." 

3. Because the verdict is against the law and evidence of 
the case. 

Smarts for the motion. 
Kershaw^ contra. 

Curia^ per Wardlaw, J — In every case for mischief done 
by an animal, where no evil design is imputed to the defen- 
dant, the cause of action is the defendant's breach of social 
duty, in not effectually preventing a thing within his control 
from doing the tiarm complained of, when his previous infor- 
mation ought to have shown that the thing was likely to do 
'Such harm if not prevented. If the plaintiff's only statement 
of the evil qualities of the dog known to the defendant, had 
been that in the first count, — that it was accustomed to bite 
mankind, — then the particularity of the averment would have 3 staik. R. 
required evidence of at least one biting of a human creature. ^ did. 
But under the second count alleging a ferocious and mis- \ 
chievous disposition, whatever was calculated to establish the i 
dangerous propensity of the animal, in sufficient degiee ten- * 
ded to support the allegation, and was properly left to the 
jury. That a dog has once bitten a man, is a circumstance 
from which the probability of its biting another, may be in- 
ferred: but the same inference may be drawn with equal 
confidence from other indications of the dog's disposition. 
Indeed, attempts before made by a dog that had never suc- 
ceeded in actually biting, may give more full assurance of 
danger to be apprehended from it, than could exist as to an- 
other dog, that under some peculiar circumstances bad used 
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ComiiBu, its teeth upon man. To require that a plaintiff, before he can 

May, 1850. j^^^q redess for being bitien, should show that some other 

^ ' sufferer had previously endured harm from the sanie dog, 

lieC^kiU ^TQuld be always to leave the first wrong unredressed, and 

EUiou to lose sight of the thing to be proved, in attention to one of 

the means of proof. If nothing short of a dog's once having 

bitten, can show its dangerous nature, even the owner of a 

dog known to have been bit by a rabid animal may not be 

answerable, unless on some previous occasion the dog hasin- 

flicted the dreadful injury, which lie was bound to have ap- 

Esp. 483. prehended and prevented. 

But if the evidence sustained the second count, the defen- 
dant says that count is insufficient. He has not demurred 
to it, but insists that there being one count good on its face, 
which is not sustained by evidence, a new trial should be 
granted, when the only count proved is such a one as stand- 
ing alone would have been bad on general demurrer. The 
defect alleged is the want of any special averment of negli- 
gence — the count being in substance, that the defendant 
wrongfully and injuriously kept a dog which he knew to be 
of ferocious and mischievous disposition, and which bit the 

Elaintiff. The argument is this : He who keeps a dog that 
e knows is accustomed to bite mankind, does so at his 
peril — for he ought to kill it : the keeping is the wrong, and 
when to that damage done to the plaintiff is added, an action 
lies without averment or proof of negligence, and notwith- 
standing any care taken by the defendant ; — but a ferocious 
and mischievous disposition is uncertain, admitting of various 
degrees, — it cannot be said to be necessarily wrong to keep a 
dog of such a disposition, and therefore negligence in the 
keeping under the circumstances is a necessary ingredient in 
an action for damage done by such a dog. The answer is, 
/that what is said of a dog accustomed to bite mankind is 
/(except the duty of killing assigned as a reason) true as to 
/ any animal, wild or tame, from which the defendant ought, 
/ according to his previous knowledge, to have expected the 
/ mischief complained of: — every such animal the owner keeps 
I at his risk, being, without regard to care or negligence, an 
I insurer against all the harm that he might reasonably have 
1 expected to ensue. 

I No strength of bars nor extraordinary accident can be 
\ urged as an excuse for the mischief of a tiger or monkey : — 
\ but still from damage suffered from eiiher, a plaintiff might 
deprive himself of a right lo complain, if in disregard of warn- 
ings given to him, and without the knowledge of the keeper, 
^Hale's P. C.he should remove sufficient barriers and expose himself to be 
^ *• ^^ torn. 

If the owner of a dog knew from sufficient indications, that 
it was likely, at all times and in all places, to bite strangers 
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that approached it, no care in closing gates, nor chain broken, S*'^^*^!^ 
is an answer to a plaintiff, who has been bitten when jt May, iBsa^ 
escaped. If it was only so ferocious as to bite those who w^l^j, 
hurt it, a plaintiff (whose own misconduct has not brought y^ 
just punishment upon himself) may well complain that it Elliot, 
was not prevented from lying where he incautiously trod upon 
its toes. But still a watch dog may be kept, and if it is safe- gos'^^SStral 
ly confined, so that only wrongdoers may suffer from it, it is i264. 
the more valuable if it is sure to punish their unlawful in- „,^*/?^^' m 
gress, and a person whose trespass has encountered it, must q^^ & Pay. 
endure the consequences. 397; 7 Taunt. 

If a dog is likely, as his owner knows, to bite either man 489. 
or sheep only at particular seasons, or under particular cir- 
cumstances, then, against those seasons or circumstances, and 
that kind of mischief to be apprehended in them, the owner 
insures at his peril. A plaintiff who has suffered such mis- 
chief, is, in cases that have been decided, advised to allege a 
general mischievous disposition, rather than a particular m. a\a 

habit. tJnder such general allegation, his count is in effect, ^?"^^'°* 
that the defendant wrongfully kept a dog which he knew to Gu/sEnff. 
be hkely to do a certain harm, and that the dog had done ihatC.L. R.;i Ld. 
harm to the plaintiff. From such harm done by such dog, ^^' ^^^* 
the inference of blameable negligence contained in the fact of 
keeping necessarily arises, and therefore in this count negli- 
gence is substantially averred. A count of this kind puts in 
issue the existence of a disposition in the dog, ferocious and 
mischievous to such a degree as was likely to produce the 
injury complained of— such knowledge of that disposition, on 
the part of the defendant, as ought to have induced his rea- 
sonable apprehension and effectual prevention of such an in- 
jury — the subsequent keeping of the dog, — and the injury 
consequent thereon. Care taken by the defendant, wfiich 
has failed to prevent what thus he ought to have apgrehen- 
ded and prevented, whilst he kept the animal, could not be 
a defence in any action of this kind ; — however plainly suffi- 
cient, it would be for the defendant to deny, and by evidence 
contradict, all previous indication or habit known to him, 
that could have reasonably induced his expectation, that un- 
der the circumstances that occurred, the harm complained of 
would have been done. Card v. Case, 

The count now objected to, is conforniable to various pre-57Eng. C.L. 
cedents, and is certainly sufficient after verdict. ^'^pf 'm6 ***^ 

In the case before us, the attention of the jury was directed 
to the question of negligence, perhaps unnecessarily : — but 
negligence has been in fact expressly found. The dog may 
have been harmless in the defendant's yard, but he knew 
that it had a habit of following and guarding a horse, and 
that when thus employed, it was dangerous. He was bound 
then to insure against this habit, and when he suffered the 
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CoLimBiA, dog to mount guard at a meetiug-house, where many persons 
May, 1850. unsuspicious of danger may have been expected to pass, he 
^ T^ ' surely was blameabty negligent. 
Ingnm rpj^^ motion is dismissed. 

PhilUpa. Evans, Frost and Withers, JJ., concurred. 
Motion refused. 



A. E, Ingram v. Benj. Phillips ei al. 

Under the oldest execution against a father, who was insolvent, his land, worth 
800 dollars, was sold by the sheriff, bid off by his son fo<* 5 dollars, and con-* 
reyed by him, without any valuable consideration, to his sister — the father 
paying the bid and retaining the possession of the land during his life. By a 
subsequent sale of the father's other property, after his death, this oldest exe- 
cution and others were satisfied in full, leaving, however, several executions 
junior to them remaining unpaid. A surety of the father alleging that the sale 
of the land was fraudulent, at his instance the sheriff re-sold and the plaintiff 
became the purchaser of it, under an execution which was recovered after the 
first sale, and on a debt subsequently contracted. The jury found that the first 
sale was made by collusion between the father, son and oldest execution cred- 
itor, to defraud the creditors of the father, and also that the deed of the son lo 
his sister was a part of the scheme. The Court sustained the verdict, and kdi 
that the execution under which the second sale was made, was rightfully levied 
on the land. 

If the donor be indebted beyond his means of payment, the gift is a fraud against 
his creditors, and void as to them. In such case, even if no dishonest intention 
can be imputed to the donor, the gifl will be set aside in favor of creditors. If 
it be void against prior creditors, it is void as to all creditors ; for by the fraud 
against some, the gifl is void as to all. 

Before Evans, J., at Lanccister^ Spring Terniy 1850. 

This case having been sent back for a new trial, was again 
tried at Spring Term, 1850, with the same result, a verdict 
for the plaintiff. The facts stated in the former report, were 
again proved at this trial, with much additional evidence to 
establish the indebtedness and insolveticy of John Ingram. 

In 1840, one John E. Ingram obtained a judgment against 
John Ingram, for $1353 40. The Ji, fa. in this case was 
levied on the land in dispute by Sec rest, the sheriff, in 1841. 
It was sold on the 4th March, 1844, by Hancock, sheiiff, and 
bid off by John A. Ingram, son of John Ingram, for five dol- 
lars. A deed was made to the purchaser, who, on the 21st 
June, conveyed the land to his sister, Charlotte Ingram, who 
has since intermarried with the defendant, Benjamin Phillips. 
John Ingram gave his note to the sheriff for the price of the 
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(hie, and there was no doubt he paid also the purchase mo- |§f^™^ 
ney. At the time of this sale, there had been large payments j^^ ^^ 
made on the fi. fa. by John Ingram to J. E. Ingram, which, ^ 
on the day of sale, were endorsed on the execution by the *'*^"" 
sheriff, but there was a balance of above $150 still due. In Phiiiips. 
the course of the next year, the sheriff sold all the property 
of John Ingram, which brought only about five or six hundred 
dollars, which paid off the balance of John E. Ingram's case^ 
and other cases, six or seven in number. But there wierestill left 
unpaid several cases. • In November, 1845, John Ingram died, 
and the sales made as above, were after his death. After ap* 
plying the proceeds of the sale of his property, there was a 
considerable amount still unpaid. One Aranfs had a judg- 
ment against him— one hundred dollars, besides interest and 
costs. The execution was lodged in November, 1845. There 
was also a judgment in favor of the Bank at Camden, for 
three hundred dollars and upwards ; also, a Ji, fa. lodged in 
August, 1844, agtiinst Ingram, Mcllvaine, McKennie and 
others, stireties of Secrest, former sheriff, tor official default, 
amounting to upwards of four thousand dollars. There were 
five sureties, but the whole was paid finally by Mcllvaine 
and McE^nnie, except about forty ^fiive dollars, arising from 
the last sale of John Ingram's property. The debt to the 
Bank had existed for some years before the sale above men- 
tioned. It was, originally, a debt of John A. Ingram, but od 
his death, John Ingram's note was substituted, with Isboti 
Ingram and James B. Ingram as endorsers. The note had 
been under protest, and the one hundred dollarsdebt to Arants, 
Was for money borrowed to make a payment and reinstate 
ihe note in Bank. Secrest went out of office in 1841, and the 
liability for him had accrued before that time. The debt to 
the Bank was paid by Isbon Ingram, one of the endorsers^ 
the other endorser, James B. Ingram, having proved to be 
wholly insolvent ; he was also the surety of John Ingram to 
Arants, for the debt above mentioned. 

Sometime after John Ingram's death, James B. Ingram al* 
leged that the sale of the land in March, 1844, was fraudu^ 
lent, and at his instance, the sheriff, Adams, levied on it again, 
under Arants' Ji. /a. on the 16th November, 1846. It waiS 
sold in January after, atid bid off by Arants for one hundred 
and forty-seven dollars, but he failed to comply, as the money 
would go to cases older than hi&r. It was re*sold in February, 
and bid off by the plaintiff, A. E. Ingram, for ten dollars, to 
whom the sheriff made a title. From this statement it is 
clear, that the defendant's title is the oldest and must prevail^ 
unless, as alleged, it was void for fraud. This was, in fact, 
the whole matter in issue, and the following is Ihe evidence 
on that point. 

John Adams, who was the actii^ deputy of Hancock find 
16 
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CoLuuBu. his successor, said that old Ingram was very unwilling, and, 
*^|~* apparently, very solicitous that his land should not be sold, 
^ 'but the sale was forced by John B. Ingram, who was un- 
^JJ""* friendly with John Ingram on the day of sale, and would not 
PUlHps. speak to him. He urged the sale, and said he would give 
SIX hundred dollars for the land. James B. Ingram was pre- 
sent at the sale, as were also, Young, Mcllvaine, McKennie 
and others, who were interested. 

James B. Ingram said he was the surety for the debt due to 
Arants, and there was a judgment against him for the debt, 
as well as against John Ingram. He was the son-in-law of 
John Ingram, and lived near him. On the day of sale, he 
came to the Court House with John and John A. Ingram. 
An arrangement was made between them, that John A. was 
to bid ofl the land for his sister, Charlotte, and the father was 
to furnish the money to pay the bid. This arrangement was 
not to deprive him of the us3 of the land, or his just creditors 
of their debts, but to prevent the liability for Secrest from 
taking his property. The subject had been talked of in the 
family for two or three weeks. John E. Ingram was friendly 
with the old man at the time of the sale. There had been 
some difference between them, about a debt due to John E. 
but this had been pretty much paid off by the sale of two 
negroes. John E. was a visitor at the house of John Ingram, 
both before and after the sale. They returned home in com- 
pany from the sale. John Ingram remained in possession of 
the land until his death, in November, 1845. The land, in 
1844, was worth eight hundred dollars. Il is now worth 
more. John Ingram gave a note to one Smith for negro hire, 
for the year 1844, no part of which has been paid. He 
(James B.) was friendly with John Ingram. After his death, 
he had a disagreement with the family. After this, he told 
Arants he knew enough to set aside the sale, and told the 
sheriff to levy on the land. He went to see Mcllvaine, one 
of Secrest's sureties, to get him to have the land sold, but he 
declined to have any thing to do with it. The understand- 
ing between him and Arants was, that Arants was to bid off 
the land, and he was to take the title if he could raise the 
money. This he was unable to do, and the land was re-sold. 
This witness said he was insolvent, but none of his property 
had been sold. 

. Mr. Andrews said he was at the first sale. The land was 
near him, and he would have bid for it, if it had been brought 
into fair sale. He saw one of the family bidding, and declined 
to bid. 

Capt. Mcllvaine, (son of A. Mcllvaine, the co-surety of Se- 
crest,) said 4ie was at the Court House the day the land was 
sold. He made some inquiries about the sale, of John E. 
Ingiram. He appeared to be very angry with John Ingram, 
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and said he would give six hundred dollars for the land, with ^^^'^'^ 
which Mcllvaine said he was satisfied. James B. wished ^^^'^ ^*^' 
him to have the land levied on and sold again. He said ^ T"^!^ ' 
enough could be proved to set the sale aside, but he declined. *l[f^ 

Thomas D. Ballard said, John E. Ingram was boarding at Pfaiikps.. 
his house at the time of the sale. He said he intended to 
buy the land or make it bring its value. He visited old In- 
gram, both before and after the sale. He said sometimes he 
and old Ingram were friendly, and at other times, they were 
not. 

James Hunter said he was at the second sale. He heard 
Adams, the sheriff, say to some one, <Mt was likely there 
would be a lawsuit about the land, and that fraud would be 
proved." This was at or about the time the land was setup. 

Rush Hudson said, that on the evening of the first sale, he 
met John E. Ingram going home by himself, and not in com- 
pany with John or James B. Ingram. ' 

J. H. Witherspoon said, that there were five sureties of 
Secrest, and that the aliquot part of each, was twenty-four 
hundred dollars. 

Mr. Adams, the sheriff, said, that when he sold the land 
the second time, the sale was forbid by Phillips, and he gave 
notice that he had sold the land before. 

The charge of the Circuit Judge to the jury, embraced the 
following legal propositions : 

1. That neither the sheriff nor the owner can re-sell any 
property, unless the first sale was void for fraud, and, there- 
fore, they must find for the defendants, unless there was fraud 
in the first sale. 

2. That even if there be fraud, the contract would be good 
between the parties. Only those who were effected by the 
fraud could vacate the sale. 

3. If the creditor forces the sale of the property, there was 
nothing unlawful or fraudulent in the debtor arranging that 
it should be bid off by one of his family, provided the sale is 
fair, and no improper means are used to prevent competition, 
although the price may be merely nominal. 

4. Nor would the fact, that the debtor himself paid the 
money, vitiate the sale at law. It might create a resulting 
trust in equity. 

6. A man may dispose of his property as he pleases, and 
in what manner he pleases. He may resort to a sheriff sale, 
or any other indirect mode of doing it ; but if the purchaser 
pays nothing, it would be a mere voluntary conveyance, 
which would be good as between them, but void as to exist- 
ing creditors, or subsequent creditors, if so intended. 

These were the abstract propositions submitted. As appli- 
cable to this case, the jury were instructed to inquire, as a 
matter of fact, whether there was collusion between John, 
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John A. and John E. Ingram, to effeet an unfair sale, by the 
; 1866. ii^K^fig asauming a hostile altitude to the former, and declar* 
ing the sale should goon and he would^ive six hundred 
dollars for the land, when, in teality, he intended only to 
carry out a provious arrangement, and to enable John A, to 
buy the land for his sister Charlotte, at a nominal price. If 
the evidence was satisfactory on this point, then his Honor 
thought the purchaser could stand on no belter footmg iliaa 
a voluntary donee. There was very satisfactory proof that 
John Ingram was indebted at the time, to an amount greater 
than the real value of his whole eslate. After the sale of all 
his property, there remained, of debts due at the lime of the 
sale, his aliquot part of Seorest's defalcation, at least three 
hundred dollars, and the debt to the Bank, at least two hiuir 
dred dollars at that jime, and bis part of the debt to Smith, 
for negro hire, which was contracted in January, 1844 All 
which exceed one thousand dollars, which is more than the 
piesent estimated valtie of the land. The gift was, therefore, 
in his judgment, dearly void as to exisiing creditors. The 
only remaining questions are those made iu the 1st and 3d 
grounds, in the notiee of appeal, whether the plaintiff, being 
a voluntary purchaser with notiee of the prior sale, could 
avoid that sale for fraud. Uis Honor was of opinion, and so 
instructed the jury, that a purchaser at sheriff sale had a 
right to avoid a sale or gift if it was void as to the creditors 
for whose benefit the sale was made. In this case, the cred- 
itors of Secrest were the oldest, and the money arising from 
the sale would go to them. The levy, although made under 
Arants^ execution, was, in fact, a levy under the oldest fi. /a* 
But even if not so, the money borrowed from Arants was to 
pay, and did pay in part, the debt due to the Bank atthetinae 
of the first sale ; and for this reason, he might be considered 
so far an existing creditor as to vacate a voli^ntary convey- 
ance nmde a few months before his debt was contraetedy by 
a man at that time wholly insolvent. On legal principles, he 
thought it clear the plaintiff was entitled to recover, if the fact 
of collusion was established. Iu any other aspect of tl^ case, 
the jury were instructed to find for the defendants. 

The defendants moved the Court of Appeals for a new trial, 
on the following grounds, viz : 

1. Because his Honor erred in charging the jury, that the 
plaintiff, under his purchase, occupied the position of a credi- 
tor, when, it is submitted, he could occupy only the place of 
M. B. Arants, under whose execution the land was sold, and 
who was no creditor at the time of the fi.rst sale, when the 
land was bid off by John A. Ingram. 

2. Because the plaintiff cannot occupy the position of any 
other creditor than the creditor at whose instance the land 
was sold. 
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3. Because his Honor erred in charging the jury, that the ^^***2^ 
plaintiff was entitled to occupy the position of the official ^_^*^_^ 
creditors of Secrest, when the said creaitors are not likely to />^ 
suffer, and have not moved in the matter, and when the sure- *^PJ""* 
ties of Secrest refused to have any thing to do with the last PUOi^. 
levy and sale. 

4. Because there was not sufficient proof to authorize the 
jury to find that the sale, under which defendants claimed, 
was fraudulent; but on the contrary, it was clearly proved 
that the sale was fair, and against the wishes of John Ingram. 

Clinton ^ Hanna, for the motion. 
Santniond ^ Cooke, contra. 

Curia, per Frost, J. — Benjamin Phillips claims the land 
in dispute, in right of his wife Charlotte Ingram, to whom 
her brother, John A. Ingram conveyed it, without any valua- 
ble consideration. In March, 1844, John A. Ingram had bid 
off the land, at a sale by the sheriff, under an execution of 
John E. Ingram againiSt old John Ingram, for 6ve dollars, 
and received a title deed from the sheriff to himself. Old 
John Ingram paid the bid. The plaintiff, alleging that the 
sale was fraudulent, in 1846 directed a levy on the bmd, 
under an execution which one Arants had recovered against 
old John Ingram soon after the first sale, for a subsequent 
debt ; and at this second sale became the purchaser. This 
is the plaintiff's title ; which he undertook to maintain by 
proof that the first sale, under which the defendant claims^ 
was fraudulent and void. It was shown that, at the time of 
the first sale, a number of unsatisfied executions were in the 
sheriff's office against old John Ingram ; of which that of 
John E. Ingram was the oldest ; and debts, enough to render 
faim totally insolvent, were then due by old John Ingram and 
were soon after carried into judgment. Two juries have 
found, that the first sale was made by collusion between old 
John Ingram and his son, John A. Ingram, and John E. Ing- 
ram, the senior execution creditor, to defraud the creditors of 
old John Ingram ; and that by the deceitful and false pre>- 
tences of these parties, practised at the sale, John A. Ingram 
succeeded in purchasing the land, then worth eight hundred 
dollars, for five dollars. The conveyance by John A. Ingram, 
soon after the sale, to his sister Charlotte, is also found, by 
the last verdict, to have been a part of the scheme. 

Under these circumstances the defendants [claim protection 
under John A. Ingram, as voluntary donees of the land from 
his father ; and contend that the plaintiff, having purchased 
under the execution of Arauts, which was recovered after the 
first sale, on a debt subsequently contracted, cannot impeach 
the gift ; and that the plaintiff cannot occupy the position of 
any prior creditor to sot it aside. 
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CoLnuBiA, The law certainly is, that one who is not indebted may 

May, 18W. give away hi? property, and that the gift shall be valid against 

^^ T^ ' the doDor and all other persons. But if the donor be indebted 

"'^^^ beyond his means of payment, the gift is a fraud against his 

Phillips, creditors and void as to them. In such case, even if no dis- 

hoqest intention can be imputed to the donor, the gift will be 

set aside in favor of creditors. If it be void against prior 

creditors, it is void as to all creditors ; for by the fraud against 

RuUedee ▼. ^^^^9 ^^^ P^^ ^^ ^^'^ ^^ ^^ ^^'* When a person is indebted, 
Smith, 1 M*c. having made a voluntary deed, the property shall still be con- 
Ch. Rep. i:J3. sidered a part of his estate. If a deed is fraudulent as to 
u Z ^ iUdC. subsisting creditors, the subject is thrown into assets, and all 
^Lsas, subsequent creditors are allowed to participate in the distri- 
S BaiL i28&'bution. In McElweev. Sutton, the plaintiff claimed, as pur- 
^^* chaser, at a sale by the sheriff under an execution for a debt 
contracted subsequently to the gift, and it was held that if 
the debts, antecedent to the gift, are discharged by contract- 
ing new ones ; or they shall remain until, out of the wreck of 
the donor's estate, they are paid off. On account of their prior- 
ity, and the donor was, in fact, never free of debt, from the 
date of the gift, it is void as to subsequent, as well as antece- 
i BaU. 675. dent creditors. In Howard v. Williams, it is said the ques- 
tion, in every case, is whether the act done is a bona fide 
transaction, or a trick and contrivance to defeat creditors. 

The defendant's title was acquired by collusion and craflt, 
employed for the avowed purpose of defeating the recovery 
of a debt from old John Ingram, which yet remains unpaid 
and in judgment; — the land was to be held for the use of 
old John Ingram, and he possessed it as long as he lived, 
which is incontrovertible evidence of fraud. The parties pro- 
fessed that the arrangement was not designed to defeat the 
claims of any other creditors than those whose demands arose 
of Secrest's official bond. The present action and the unsat- 
isfied executions against old John Ingram refute this pretence. 
If the defendant can maintain a title and possession, thus ac- 
quired, against a creditor of old John Ingram, pursuing his 
claim to the land, under legal process, into this Court, then it 
is vain for a creditor to expect redress against fraudulent con- 
veyances of property by his debtor. 

If the defendant's possession of the land in dispute be fraud* 
ulent, it is illegal. ''The law can neither protect nor enforce 
what is illegal. It cannot sanction dishonest practices, by 
enabling an individual to acquire, by means of his deception, 
any right or interest. Even if it be admitted, then, that the 
plaintiff cannot make title to the land under the execution of 
the Bank of Camden, because it was satisfied ; nor under the 
judgment against the sureties to Secrest's official Ixmd, be- 
cause the plaintiffs in that record were paid their demands, 
and there was a stay^of execution, yet Aranl's execution was 
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rightfully levied on the land ; the title to which was not di- ^^'^'™¥*' 
vested from old John Ingram, by the fraudulent contrivances ^^^y» iB50,^ 
which were employed to put it out of the reach of his credi- ^ j 
tors. ^ 

The motion is dismissed. Qallmaa. 

(See the same case reported 3 Strob. 565.) 

Evans, Wardlaw and Withers, JJ., concurred. 
Motion refused. 



M, G. Gallman v. M. M. Gallman. 

The Ordinary's Act of 1839 requires that "wills shall be proved before the Or- 
dinary of the district where the testator resided; or, he having no place of resi^ 
dence within the State, in the district where the greater part of his estate may 
be :" and the consent of the parties interested cannot give jurisdiction to the 
Ordinary of any other district 

The tribunal of the Ordinary's Court is limited territorially, not «only as to the 
subject matters of his judgment, but further, in that the magistrate himself is a 
stationary Judge. 

Before Frost, J., at Newberry^ Fall Term, 1849. 

* 

This was an appeal from the Ordinary. The testator resi- 
ded and died in Lexington district. By his will, he directed 
that it should be proved in Newberry district, and that his 
executor should account to the Ordinary of that district. He 
left a widow and an infant son, who is yet a minor. The 
widow filed her consent to the probate of the will in New- 
berry district, where it was proved in common form. After 
some time the widow filed her petition in the Courts of Ordi- 
nary for Newberry and Lexington districts, cotemporaneously, 
for probate of the will in solemn form. The Ordinary of 
Newberry district proceeded to cite the parties interested iii 
the estate. At the time appointed for the hearing of the 
cause, the widow objected to the jurisdiction. The Ordinary 
sustained the objection, and his judgment was affirmed, on 
the ground, that by the Act of 1839, it is required that wills 
shall be proved in the district in which the testator resided 
at the time of his death ; and that even the consent of the 
widow could not give jurisdiction to the Ordinary of New- 
berry district. But her objection, and the incapacity of the 
minor to consent, removed the only pretext for taking the case 
from its proper jurisdiction. 

The plaintiff appealed from the decision of his Honor, and 
moved to reverse the same, on the ground : 

1st. .That the Court ought to have decided that, under the 
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CoLUMBu. ciicomstattces^ the Ordinaiy erred in refusing to take jurist 
^^* ^^^^ diction of the probate in due form of law, of the will of Henry 



fifiHttwin 



Henry 
Gallman, deceased. 

V. Summer ^ Pope, for the motion. 

^2W*«»^ Boozer ^ Fair, contra. 

Curia, p&r Withers, J. — ^The testator resided and died in 
the district of Lexington : he directed, in his will, that it 
should be proved before, und that his executor should account 
to, the Ordinary of Newberry district. He left surviving him 
as heirs at law and beneficiaries under his will a widow, and 
a child, under age. By consent of the widow the testament 
was admitted to probate in common form, by the Ordinary of 
Newberry. She afterwards demanded probate in due form 
of law, and objected to the jurisdiction. We are to deter- 
mine whether trie plea to the jurisdiction was well sustained 
by the Ordinary of Newberry, and the Circuit Judge, upon 
appeal. 

By the 10th sec. of the Act "concerning the ofBce and du- 
ll Stat p. 41. ties of Ordinary" *> wills shall be proved before the Ordinary 
of the district where the testator resided ; or, he having no 
place of residence within the State, in the district where the 
greater part of his estate may be." 

The idea advanced in behalf of the motion here, is this : 
that the clause cited is directory merely, and that the Court 
of Ordinary is one of general jurisdiction : Wherefore, the 
officer of that Court who may have taken jurisdiction, in the 
first stage, of a will, cannot be ousted of cognizance of the 
cause, in favor of another officer of the same Courts adminis- 
tering in another district, and by virtue of the said clause. 

Various ideas are necessarily attached to the words "gen- 
eral jurisdiction " and "limited jurisdiction," dependant upon 
differing circumstances. As to the subjects of litigation, a 
Court may be invested with the most extended jurisdiction : 
yet territorially it may be confined to narrow and very defi- 
nite limits* In the case of one of our own body, a Judge of 
the Court of Common Pleas and General Sessions, an exam- 
ple is presented, for no more ample jurisdiction is known, as 
to the range of subject matter, throughout the organization 
of judicial tribunals, than that which is wielded by one of 
our body. Yet the tribunal of the Common Pleas and Gen- 
eral Sessions which exists for Lexington district, and that 
alone, can deal with the trial of the right to a tract of land 
situate in that district, or a murder perpetrated within its ju- 
dicial limits. 

The tribunal of the Ordinary's Courtis limited territorially, 
not only as to the subject matters of his judgment, but fur- 
ther in that the magistrate himself is a stationary Judge. 
The words " power, jurisdiction, authority" have been used 
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iiMtlffirently, as to the office of tfa^ Ordinary, in our constiliir Cocranu. 
tion and laws. As to the tenure of his ofl^e, it has been de- ^^y* *^*^ 
cided that he is included within thf% ameadcaent of the Con?'^^~7^^| " 
rtitoiion of 1828, by the description of one " whose authority ®f^J^ 
is limited to a single judicial district" It was said in that OMiMn. 
case ^^ it is not pretended that the Ordinary has jurisdictioQ 
of causes arising, or of persons residing, without tne limits ^^^^^f^ 
his district." CheTe8,288. 

Now the clause of the Act of 1839, heretofore cited, declares 
the rule which shall decide in what district the cause (being 
the probate of a wilH arises, in two specified cases, one of 
which distinguishes the case before us, to wit, the residence, 
at his death, of Henry Gallman in Lexington district. This 
cause, then, arose and exists in that district ; by the positive 
terms of the law, it is carried to no other than the Court of 
Ordinary of that district, and to that exclusively. When any 
case arises, such as has been supposed at the bar, presenting 
dubious circumstances, the question to be presented will be, 
in what district does the subject matter of jurisdiction exist/ 
That being settled, according to the best tests which the case 
may allow, will always designate the particular Ordinary 
who is fo> be charged exclusively with jurisdiction. That 
certain powers may be exercised, beyond the prescribed ter- 
ritorial limits of a local Judge or Court, as auxiliary incidents 
towards the trial of a cause or the enforcement of judgment, 
does not enlarge jurisdiction, as was well remarked in the 
case cited from Cheves. 

Of course no consent can give lurisdiction to a trilKinal or 
a imigistpate, peremptorily excluded by law : nor in the casd 
before us was consent ever given by all who were interested 
in the matter, even if such acquiescence could avail. Indeed, 
it is not perceived that in any point of view the widow her- 
self, who gave consent to the action of the Ordinary of New- 
berry in one stage of this transaction, should be estopped 
thereby, when the testament is to be proved in solemn form. 

It is fit that we should insist upon a steady and faithful 
enforcement of the law which regulates this subject. The 
district where a testator resided will afford, in general, the 
most ample and satisfactory testimony, at the most conveni- 
ence to parties and witnesses, on all questions that may arise 
upon an issue, concerning a will — and a jury of the vicinage^ 
or a local magistrate, always presumed to be capable and im- 
partial, can ibetter resolve the testimony adduced, than any 
others. A loose application of the law, upon this subject, may 
involve many evils. The test, which designates the particu- 
lar Ordinary who shall admit a will to probate, also points to 
him exclusively as the magistrate who is to perform sundry 
other important actsr— for example, in case of intestacy, " the 
Ordinary of the district where the will of such person, had 
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CoLuiwu. he left a will, would have been proved, shall grant adminis- 

Mbj, ^ooO- tration'* &c. According to the same test the particular Or- 

^ 'dinary is ascertained who shall grant letters of administration 

^ cum teatamento annexe. So likewise, where there has been 

Mym. partial administration, by executor or administrator. So in 

See.3of the ^^8*^***^ *° derelict estates. No other but the specially desig- 

Odinaiy's' nated Ordinary can exercise the high power of enforcing the 

Act production of a will withholden; and so on. 
Section 4. tjjq conclusion is, that the view taken on the circuit, in 
«« 7] this case, is very well sustained, both by the letter of the law 
iGth lection, and all the reasons that pertain to the policy which prompted 
it. 
The motion must, therefore, be refused. 

Evans, Wardlaw, and Frost, JJ., concurred. 
Motion re/used. 



M. A. Thorny for his assignee^ v. JK. C. Myers. 

The jury, by their verdict, found that the note offered in discount, had not been 
really transferred to the defendant, so as to make him the equitcble owner of 
it, before he had notice of the assignment of his note to the party for whom the 
suit was brought in the name of the payee. Assuming this proposition as es- 
tablished by the verdict, it was held that the discount could not be allowed. 

The moment a note is assigned all right of set off ceases, except as to those de- 
mands which existed at the time of the assignment. 

The Act of 1798 does not make it imperative on the assignee to sue in his own 
name. 

Before Wardlaw, J., cU Columbia^ March, 1850. 

Assumpsit on an unnegotiable promissary note, brought in 
the name of the payee, although the note was assigned to R. 
P. Mayrant. 

Copy note. — " Columbia, Nov. 1846. At the races in Co- 
lumbia, 1847, 1 promise to pay M. A. Thorn $100. 

R. C. Myers." 

Endorsed — " I assign the within note to R. P. Mayrant, 
10 Feb. 1847. 

M. A. Thorn.'' 

Discount. — Two notes of M. A. Thorn, viz : 

1. Dated June 15th, 1845, for $50, payable at 3 months, to 
Thos. Ware, or order. 

Signed, M. A. Thorn. 

Endorsed, " Thomas Ware." (The endorsement, it was 
admitted, was signed since the commencement of this suit.) 
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2. Dated 15<h June, 1845, for $60, payable at 3 months to ^'^^"'^ 
L. Dickinson or order. Signed. ^**^ *®^ 

M. A. Thorn. ^T' 

xoOtXi 

Endorsed, " Lewis Dickinson/' (The endorsement, it was ▼. 
admitted, was signed subsequently to the date of the assign- Mycra. 
ment to Mayrant, and previous to the commencement of this 
action.) 

John C. O^Hanlon testified as follows: The races at Co- 
lumbia in 1847, commenced about the 14th January. 

The two notes offered in discount were left with me for 
collection by Dickinson, before the races. I owed Myers one 
note for more than ^110. Myers owed Thorn this note now 
sued on. Thorn called on me for money — 1 proposed to give 
him these two notes (now offered m discount) in payment of 
what Myers owed him; he would not take them — said he 
would have to see Myers. Soon as I saw Myers afterwards, 
I deliv^d the two notes to him — he said he would make 
them answer, I can't say positively when 1 delivered them 
— think more than three years ago. I transferred them to 
him in payment of what 1 owed him ; he still has my note. 
I suppose it is credited with these notes : he and I have had 
no settlement. 

The Circuit Judge instructed the jury, that as the action 
was brought, the discount should be allowed, if the two notes 
were really transferred to Myers so as to make him equitable 
owner of them, before he had any notice of the assignment 
to Mayrant — notwithstanding that there was no endorsement • 
of either of the two notes before that notice was had. The 
facts were submitted to the jury, and they found for the plain- 
tiff the principal and interest of the note sued on. 

The defendant moved the Court of Appeals for a new trial, 
on the following grounds : 

1st. Because John C. O'Hanlon testified positively that he 
had the absolute control of the two notes offered in discount, 
and that he transferred them to the defendant in payment of 
a debt due him, and because there was no proof whatever 
that at that time the note of the defendant had been assigned 
to R. P. Mayrant, or that the defendant had notice of such 
assignment. 

2nd. That there was no evidence whatever that the defen- 
dant ever had notice of the assignment toR. P. Mayrant until 
this action was commenced. 

3rd. That the verdict of the jury lejecting the discount of 
the defendant was entirely unsupported by, and contrary to 
the undisputed testimony, and to the law applicable to the 
case. 

Arthur^ for the motion. 
Ooodwyny contra. 
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CoLiwni. Curia, per Evans, J. — ^Th« appellant's counsel concedes 
May, 185(1. ^yi^^ he cannot set off Ware's note as a discount; and the 
consideration of this Court has therefore been confined to 
Dickinson's note. Before the Act of 1798, the assignee of a 
note not negotiable had only an equitable interest; the legal 
interest was in the payee, and in his name the action must 
5 Stat 330. i^Q^yQ 5ggjj brought. But since that statute he is, I presume, 

the legal owner. The legal interest is in him, for he may 
bring an action in bis own name. It follows from this, that 
the moment the note is assigned, all right of set off ceases, 

3MoC.247; except as to those demands which existed at the time of the 
&»nn% assignment. Any debt which the payee might owe the maker 

McMal.l!9a after the assignment could not be set off, because it would be 
wanting in that mutuality which is essential totherightofseto£ 
If therefore Mayrant had asserted his legal interest in the 
note, by bringing an action in his own name, 1 apprehend 
there would be no doubt the defendant could 'not set off 
Thorn's note to Dickinson, because it was admitted on the 
trial, that it was endorsed by Dickinson after Thorn's assign- 
ment of defendant's note to Mayrant. But it is supposed, 
that as Mayrant has brought the action in Thorn's name, he 
has thereby waived his right as assignee under the Act of 
1798, and the case is to be decided as if he was only the 
equitable owner, and in that view, the charge of the Circuit 
Court was right, that the discount was admissible, if the 
notes were transferred, so as to make Myers the equitable 
owner, before he had notice of the assignment to Mayrant. 
If, after notice of the assignment to Mayrant, he became the 
owner of Thorn's note, then it is clear Myers could not set it 
off. On this principle, we have decided the case of TibbetS 
for Christie v. Wever, during the present term. 

The Act of 1798 does not make it imperative on the as- 
signee to sue in his own name. The words are "the as^ 
signee of any bond, note or bill may, and he is empowered, 
to bring an action in his own name and styling himself as- 
signee, provided, that the defendant shall not be precluded 
from the advantage of any discount or defence which he or 
she would have been entitled to if the action had been brought 
in the name of the obligee of said bond or the payee of such 
note or bill." It is clear Mayrant might have sued in his 
own name. Whether his use of Thorn's name can be con- 
sidered as a waiver of the advantage which the law gives 
him as assignee, is a question about which a difference of 
opinion may exist. But it is not thought necessary to decide 
it in this case. The defendant has had the full benefit of 
the affirmative of that position by the charge of the presiding 
Judge, and the jury by their verdict have found that the " two 
notes were not really transferred to Myers, so as to make, 
him the equitable owner of them, before he had notice of the 
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assignment to Mayrant." Assuming this proposition as es- PP^^'*^ 
tabiished by the verdict, it is clear, the discount cannot be^^^ ^^^* 

allowed. Drnlrf"^ 

The motion for a new trial is therefore dismissed. i'laawi 

v» 

Wardlaw, Frost, and Withers, JJ., concurred. PJulson* 

Motion refused. 



Mary A. Dillard v. WUliam Philson* 

The possession of the Ordinary, as administrator, ex officio, of a derelict estate, 
and the subsequent possession of the same estate by the beneficiary under the 
will of the testator, is the same possession, and may be united to completo 
the statutory bar to an action of trover to recover the value of certain slaves of 
the estate, alleged to have been given by the testator in his lifetime. 

Before Withers, J. at Laurens, March, 1850. 

This was an action in trover, whereby the plaintiflF sought 
to recover the value of a family of negroes, and their hire. 

The claim was against the legatee of one Alexander Phil- 
son, atKl was founded upon an alleged gift by the testator in 
his lifetime, to wit: — in August, 1841, before his death, in 
November of the same year. 

The pleas were the general issue and the statute of limita^ 
tions. 

The following is the state of facts out of which arises the 
exception to the judgment of the Circuit Judge, which was, 
that if the defendant's proof was satisfactory, touching the 
birth of the plaintiff, the statute of limitations barred her 
action. Upon that supposition, if the statute applied to th^ 
case at all, the plaintiff was clearly barred. 

Alexander Philson died in November, 1841. He bequeath- 
ed and devised all the residue of his personal and real estate 
to the eldest son of his cousin. Robert Philson, of Pennsylva- 
nia, for life, with remainder, on the condition of his residence 
on his estate here; and if he failed to comply with that con- 
dition, then to his eldest brother, with the like estate and 
limitation, and on the same condition. Mr. Watts, the Ordi 
nary of Laurens district, took possession of the testator's 
estate, and the negioes ki^question, as a part of it, and carried 
on the planting interest as administrator, ex officio, of derelict 
estate, during the years of 1842, '43 and '44, employing an 
overseer. He hired the plantation in 1845, and for that year, 
to the plaintiff's mother, and all the negroes, except a very 
few ; she executing notes for the hire with the present plain- 
"^tiff in question. All this time, the negroes in question were 
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Columbia, held by the Ordinary, as administrator, ex officio, and ap to 
May, 185a ^^^ jj„,g j^at defendant established, to the sati^action of the 
■^ Court of Equity, after a long contest there, his identity as the 



i^iuwa legatee and devisee of Alexander Philson — which was some- 
Phil$oo. time in 1846. At that time, the Ordinary delivered the ne- 
groes now claimed by the plaintiff to the defendant, as the 
beneficiary under the will of Alexander Philson, and he has 
had possession of them from that time to this. The question 
raised for plaintiff, to rebut the plea of the statute of limita- 
tions, and now renewed in the groiHids of appeal, was, 
whether the possession of the Ordinary, and of the defend- 
ant, was the same continuous possession, and could be united 
to complete the statutory period. His Honor held that it was 
the same possession, and made the statute apply, if the proof 
warranted the foundation for it, as establishing the full age 
of plamtiff in 1843. 

The plaintiff moved the Court of Appeals for a new trial, 
on the following grounds, to wit. 

1. Because his Honor, the presiding Judge, erred in charg- 
ing the jury that the possession of the defendant and that of 
the Ordinary could be connected, so as to constitute a pos- 
sessory title, and a bar to the action. 

2. Because the defendant, not having had possession of the 
slaves four years before the commencement of the action, had 
acquired no title to them, and could not claim them by ad- 
verse possession. 

Irby, Henderson and Perry , for the motion. 
^ Young and Sullivan^ contra. 

Curia, per Frost, J. By the act of 1712, actions of tro- 
ver, &c. " shall be commenced and sued within four vears 
next after the cause of such actions and suits ; and not 
after." The gist of the action of trover is the conversion. 
If the negroes in dispute were the plaintifl''s, by the gift of 
Alexander Philson, the Ordinary of Laurens district was 
guilty of a conversion, when, as administrator, he took pos- 
session, as a part of the personal estate of Alexander Phil- 
son. The plaintiff's cause of action then accrued. The 
plaintiff was then a minor ; but this action was not com- 
menced against the defendant, until more than four years 
after the conversion, and after the plaintiff had attained her 
full age. This period of time covered the possession both of 
the Ordinary and of the defendant. Neither had possession 
for the statutory term. 

The general rule is that, directly a cause of action is com- 
plete, so that the plaintiff may bring his action thereon, 
(neither the plaintiff nor the defendant being, at the time, un- 
der any disability) the statute begins to run ; and when once 
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it has begun to run, no sobsequent disability will suspend its Columbia, 
operation. If either plaintiff or defendant be under any J^**^' ^850. 
disability when the cause of action accrues^ the statute begins ^jT^JT^ ' 
to run as soon as it is removed, in the same manner as if it ^'^ 
had never existed. But a difference must be noticed between PiuiBon. 
the application of the statute to cases of contract and of tort. 
The period of limitation to an action on a contract is compu- jqj,"^^®^^ 
ted from the breach, although after the breach, the demand 300; Nicks ▼. 
of the creditor may be assigned, or the personal liability of Manindale, i 
the debtor be devolved on another ; so as that, between the ^*^' ^^' 
immediate parties to the suit, the right of action may not 
have existed four years before it was commenced. Thus, in 
an action by the executor of the creditor, or by his assignee, 
by contract, or by bankruptcy or insolvency, against the debt- 
or, the statutory period is computed from the time when an 
action accrued to the testator or assignor ; and not from the 
time of testator's death, or of the assignment. The same 
rule applies to an action by the creditor against the executor 
or assignee of a bankrupt or insolvent debtor. The liability 
of the parties to the contract is inseparabje from it ; and if 
the action is not immediately between them, the right and 
liability of other parties, in an action on the contract, must 
arise from their privity with one or both of the original con- 
tracting parties. By whomsoever the action may be brought, 
the cause of action is one and the same. An action for a 
tort arises when the injury is committed. There is no privi- 
ty between tort-feasers. If several are guilty, an action 
accrues against each, at the time of his particular wrong. 
The wrong and injury of another cannot, under the statute 
of limitations, or otherwise, give any protection to the defend- 
ant; unless, indeed, by lapse of time, the plaintiff's right of 
action, with respect to the subject of the injury, has been 
barred against a prior tort-feasor, who may thus, by force of 
the statute, have divested the plaintiff's title. A<3cordingly, 
in an action for the recovery of land, the defendant can- 
not maintain the plea of the statute, by uniting his posses- 
sion with that of a prior trespasser, and thus refer the accru- 
al of the plaintiff's right of action against himself to the 
time of the commission of the previous trespass. But if the 
possession is continued, without any new entry, as between 
ancestor and heir, when, by operation of law, the heir is in 
of bis ancestor's possession ; on a plea of the statute, by the 
heir, against an action for the recovery of the land, his pos-^jngy c,„ith^ 
session may be united with that of his ancestor; and the RiceR. lO. ' 
time, against the plaintiff, is computed from the entry of the 
defendant's ancestor. 

In Beadle v. Hunter ^ Garrett, it was decided that a 3Stiob.33t 
vendee cannot unite his possession with that of his vendor, 
to complete the statutory term, in an action of trover for 
slaves. That decision was made in conformity with the 
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CwmmA. general rale. It n relied on, as decisive of the motion in this 
'^i •^^^* ease. But this case is more analogous to an action to recover 
land from one in possession by descent It is plain that the 
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lelaiion of an executor to a legatee is not that of vendor and 
PlHlioii. vendee, or of independent tort-feasors. The legatee claims 
by the gift of the testator. The will is the evidence of hie 
title agamst all persons, except the executor. The legal 
title to the testator's personal property is, at his death, vested 
in his executor, because that is necessary, as well for the 
payment of debts, as the execution of the will. Debts 
must be satisfied before legacies ; and, by insufficiency of 
assets, some of the legacies may fail. When these contin* 
gencies are obviated by administration, the title of the lega« 
tee is perfected by the assent of the executoi^. This assent, 
if then refused, may be compelled in the proper court.-^** 
When it is given or enforced, it has relation back to the 
death of his testator. The title of the legatee, which was, 
before, inchoate, becomes complete under the will. If be 
should die before assent, the legacy is transmissible to hie 
personal repr^Bentatives. The title of the legatee, then, is 
not derived from the executor. The assent of the executor 
is in the nature of the execution of a power. The title to 
the pro|)erty bequeathed is not transferred by bis assent 
The executor's legal title to a specific legacy and right of 
possession are conditional only, and are determinable on the 
satisfaction of debts and preferred legacies. When these 
conditions are performed, the title of the legatee takes efiect 
by the will. Yet, before the executor's assent, such privity 
of title and possession exists between him and the legatee, 
that by a recovery against the executor, or by adverse po»> 
session against hi^m, for four years, the legatee is barred. 
This clearly distinguishes the case of executor and legatee^ 
from that of independent tort-feasors, ^y four years adverse 
possession against the executor, the plaintiff would have ac-* 
quired a title to the slaves in dispute, against the defendant ; 
or by a recovery against the executor, would have established, 
against the defendant, the alleged parol gift. The plaintiff 
had, in effect, a right of action against the defendant, during 
the period when she might have sued the executor ; and as 
the plaintiff might have pleaded, in bar of an action, by the 
defendant against her, for the recovery of the slaves, a statu- 
tory possiBSsion against the executor, it is just and equal that 
the defendant should protect his title by uniting his posses- 
sion with that of the executor, in bar of die plaintiff's 
action. 
The motion is dismissed. 

Evans, Wardlaw and Withers, JJ. concurred. 

Motion refused. 
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The State v. WUliaan Carver. Columbu, 

May, 1650. 

If a street be laid off in a town, and dedicated to the public, and the dedication ^ m y ' 

be neither accepted nor repudiated by the proper authorities, nor the stieet The Stale 
worked upon or used by the public, the mere assertion of the public right to it '^' 

by the prosecuting officer of the State, by indictment for its obstruction, will ^^^^^* 
not be sufficient to constitute it a highway. 

Without some act of acceptance, or some use by the public, the owner of the 
land cannot create a street in a town, or a public road in the country. 

Before O'Neall, J., at Spartanburg^ Fail Term^ 1849. 

The defendant was indicted for obstructing two streets. 

A number of lots were laid off by Thomas Poole, Esq., 
deceased, in a piece of thirty-eight acres of land, west of and 
adjoining the village of Spartanburg. He designated the 
streets. After his death, his executor, John Poole, and the 
agent of his devisee, William Poole, marked more particu- 
larly the lots and streets. The land was seized, in execu- 
tion, by the sheriff of Spartanburg, as the property of William 
Poole, and offered for sale in one body. John Poole objected ' 
to the sale being made in that way, insisting that the sale 
should be by lots, as Thomas Poole had intended. It was 
afterwards so sold : and purchased, as bounded by the difier- 
ent streets. H. H. Thomson, who was one of the purchasers 
at sheriff's sale, conveyed three lots to the defendant, and 
bounded them by the streets laid down in the plan. He gave 
Carver his legal opinion that the streets would be his, but re- 
fused to convey them. Land, the prosecutor, by going west, 
and then turning south, beyond Carver's lots, may get into 
the road or street leading to the Court House ; so, by passing 
east, between Bennett's and Carver's lot, he can get into a 
street leading by the Baptist Church, whereby he can also 
get into a public highway. These passages, however, depend 
upon the same dedication as the streets obstructed. The 
streets obstructed had never been worked upon, or used ; in- 
deed, there is a bank, at one termintis, at the public road or 
street leading to the Court House, which must be cut down 
before it can be used. The defendant, owQing the three lots, 
fenced them up, and with them the streets separating them. 
Land gave him notice not to do so; but he persisted, alleging 
that it would be a great saving in rails. 

The jury were instructed that a street, such as these, might 
arise by dedication. Here that was proved ; indeed, not de- 
nied. The only question was, whether they had been ac- 
cepted by the public. His Honor thought, in the absence of 
repudiation by public authority, that the assertion of the pub- 
lic right, on the part of the State, by the proper officer, was 
enough. The jury convicted the defendant. 
17 
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Columbia, The defendant moved the Court of Appeals for a new trial , 
May, 1860. ^j^ j^ arrest the judgment, on the following grounds, viz: 

1. Because his Honor erred in charging the jury that there 
was sufficient evidence oil' the part of the State to prove a 
dedication of the locus in quo to the public. 

2. Because his Honor erred in charging the jury that a mere 
dedication to the public, without a formal or unequivocal recog- 
nition, on the part of the public, of the particular street, accom- 
panied by a casual public use, was sufficient to constitute it 
a public highway, and render the obstruction punishable by 
indictment. 

3. Because there was not sufficient proof that the streets 
were highways^ or public streets, and therefore the verdict of 
the jury was contrary to law and evidence. 

TJiomson ^ Tucker, for the motion. 
Whitner, Solicitor, contra. 

Curia^ per Evan«, J. — There is no doubt that the owner 
x>f land may dispose of it as be pleases. He may lay out a 
road, and dedicate it to the public ; and if those who have 
• the supervision of roads, by any act signifying their accept- 
ance, receive it, either ac a new road or a substitute for aa- 
other, it will become a public highway. So also if, without 
any formal act of acceptance, the road be opened, and the 
public use it, it will then become a highway* The sam^ 
principles apply to streets laid off in a town. If one, owning 
a square in the town of Columbia, should open a new street 
Hobbs T. or passage through it, from one street to another, this, if the 
Lowei,9 Pick, intention be clear, would be a dedication to the public, and, if 
^'.^g^^^- the town council signify their acceptance, or the public use it 
&Adol.469; &s ^ Street, it would be regarded in law as a public street. 
1 Law Rcpor-What shall be evidence of dedication or acceptance, or what 
Md'^wberTaU^^^ by the public shall amount to acceptance, are questions 
the cas^lre which have been much discussed elsewhere, but we do not 
collected, consider them necessary to be discussed in this case. 

But it is very clear^ fiom the authorities, that without some 
act of acceptance, or some use by the public, the owner of th^ 
land cannot create a street in a town, or. a public road in the 
country. The reason is very clear. The opening and re.- 
pairing of streets and roads impose an expense on the puUiCi 
and subject the authorities, whose duty it is to repair, to in- 
dictment for neglect of duty. Now this charge and liability 
can only be imposed by law, but if the simple act of dedica- 
tion could impose them, then they would be imposed not by 
law, but by the will of any individual who, from motives of 
patriotism, convenience or gain, might lay off his land into 
town lots and streets, or lay out a highway through his land. 
All the cases, both English and American, sustain these posi- 
tions. It seemed to the counsel for the defendant that the 
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English cases did not require that there should be any accept- ^^^*^^h 
ance, and that it was so held in the caSe of Rex v. The In-^^^^* ^^^ 
habitants of Leake. I have looked into that case, and it de- 



Goree 
▼. 



cides only that where a road had been established by use as 

a public road, the parish was bound to repair, without any B<ttids. 

kct of adoption. The use by the public was the same as the 

ad<>ption by the parish. AdSTiS""* 

In this case the proof is very clear that Poole Intended to 
d<edicate the streets in his intended town to the use of the 
public — and, so far as he could, there was a dedication to the 
ptiblic. But there is not the slightest evidence that the Town 
Council of Spartanburg ever accepted of the dedication, or 
Chat the streets bad ever been opened or used by the public, 
and I cannot agree with the instruction of the Circuit Court^ 
that in the " absence of repudiation by public authority, the 
assertion of the public right on the part of the State by the 
Jjiroper officer was enough." This assertion on the part of 
the Solicitor is nothing more than that he had given out a 
bill of indictment on the informatioii of one of the lot holders 
tvithin the intended town. This does not by any means 
establish acceptance by the town council, or user by the pub- 
lic, one or the other of which I should suppose was essential 
to the perfection of the dedication. The motion for a new 
trial must therefore be granted, and it is so ordered. 

Wardlaw, Frost and Withers, JJ., concurred. 

Motion for new trial granted. 



Eli Goree v. John Bonds. 

Leate given to aitacnd, by adding new counts to a declaration in slander, without 
restricting the subjects of the additional counts to the words charged in the 
declaration as originally filed. 

Before Frost, J., at Newberry, Fcdl Term, 1849. 

A motion was made to amend the declaration in this case, 
which was an action for slander, by adding new counts. 
The defendant's attorney contended that, if leave was 
granted, the subjects of the additional counts should be re- 
istricted to the slanderous words charged in the declaration, 
as originally filed ; so that counts on other slanderous words 
should not be admitted. The order was granted without 
restricti(»i, for leave to amend the declaration by adding new 
counts. 

The defendant appealed, on the gitmnd that the plaintiff 
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Columbia, ougHt to be restricted to the words contained in his declara- 
May, 1850. ^ jj^j^^ ^^ originally filed. 

Pope, for the motion. 

Fair, contra. "^ 

Curidj per Frost, J. — It is the common practice of the 
Court to permit amendments, by adding new counts, without 
any condition that they should be restricted to the same 
cause of action declared on. The very object of a new 
count must be to add a cause of action which has been 
omitted in the declaration filed, or to vary the charge of 
legal liability on the subject of the original counts. If the 
purpose be only to correct any defect in the original counts, 
that can be answered by leave to amend them. At one 
time, in the English Courts, the plaintiff was not permitted 
Saver's Reo *^ *^^ °®^ counis after plea pleaded, or after the end of the 
97, 151,81?.* second term. A new right of action was considered, in this 
respect, as a new count. The principle of the rule was that, 
if the plaintiff had not declared at all, he would have been 
Waters T. Bo- ^^^ of Court at the end of the second term; so the Court 
Tell, 1 vvils. would not permit him to declare, on a fresh cause of action, 
^^' after that time had elapsed. The defendant can suffer no 
prejudice by permitting the plaintiff to add new counts after 
lis declaration is filed, when, if he had delayed to file his 
declaration, he might have Inserted them. The rule always 
1 Tidd. 697. admitted of exceptions, and is said now to be relaxed. In 
1 Stra. 890. Ex^oTS Marlbo7'o V. Wodemarij the plaintiff had leave, in 
order to meet a plea of the statute of limitations, after two 
1 Kenyon's terms, to add counts, alleging a promise to the testator. Tur- 
notes of cases, ner Es^r V. Smith is a similar case. In Gates v. Ctureton^ 
Harp^400 ^®*^® ^^^ given to amend, by adding new counts, after de- 
2McC.Si2. murrer and joinder. In Ex*ors Glenn v. McCullocA, leave 
was refused, on the trial, to withdraw the record and amend 
by adding counts ; but, on appeal, it was said, if there had 
been any ground for a new trial, leave so to amend might 
6 Moore 490 ^^^^ ^^^^ granted. In Huston v. Shillito^ the plaintiff 
E. C. L R.' declared, in three counts, for a breach of promise of marriage, 
stating the breach generally ; for not marrying the plaintiff 
in a reasonable time ; and for not marrying on request. After 
the second term, the plaintiff asked leave to amend by adding 
a count, alleging a particular day. It was granted to amend 
one of the counts, which charged the promise to marry '< on 
request," by striking out '^ request," and inserting a particular 
day. This was equivalent to adding a new count. To the 
objections made,lhe Court replied that it was in their discre- 
tion to grant the amendment as prayed for. 

No objection was made in the Circuit Court, to the grant- 
ing of the motion, that more than two terms had expired ; 
nor did it appear that such was the fact. It was resisted on 
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the ground that the action was for slander ; and that such ; 06t,mmx, 
actions should be discouraged, by the enforcement of a more^^ 1^50,^ 
rigid rule of practice than is applied in other actions. No i^J v. 
authority can be found for such discrimination against this *"'*^''''®"T 
action. It is true, it may be abused, sometimes, for merce- [TittesdeU. 
nary purposes ; but, in very many cases, it may justly claim 
sympathy and favor, as the only means of vindicating a che- 
rished reputation from calumny, and redressing the injury an 
unprincipled slanderer may inflict. The merits of a case 
cannot be tried on a motion to amend ; and it should not be 
condemned by prejudice. 

The motion is dismissed. 

Evans, Wardlaw and Withers, J J., concurred. 

Motion refused. 



Joachim Faulkenherry v. John Truesdell, Sen^r. 

Where, in an action of trespass to try title, the Court thought the finding of 
the jury more conformable to the rules of location as applied to the facts of 
the case, than any other which they could prescribe, they refused to set aside 
the verdict. 

The end arrived at by all the rules of location, is to establish for the pluntiif in 
an action to try the title, the lines run or described in the grant he produces, 
when such a muniment of title is produced elder and therefore paramount, so 
far as the evidence may permit, and no law or adverse proof may overrule; 
but when a plcdntiff comes into Court with a grant and plat, which, though 

. older, is surrounded by obscurity, arising either from the &ct, that the sur- 
veyor platted by description or from any other carelessnes9, he is not entitled 
to demand that the Court shall push to a fanciful extent, or strain inordinately 
the idea, sometimes indulged, that the elder grant is to be more favorably 
located. 

Before Wardlaw, J. at Kershaw, March, 1850. 

TRESPASS TO TRY TITLES. 

The case was narrowed into a question of location, which 
may, perhaps, be understood by reference to the annexed dia- 
gram. The small parcel on which the trespass was alleged 
to have been committed, is shown by D. 
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The plaintiff derived title from the Sumter grant, for 1600 
acres ; the defendant from the Burns grant, for 275 acres, 
which was of later date, and called for the Sumter land as a 
boundary. 

These papers were in evidence : 

The Sumter grant called for the Williams land, previously 
granted, as the boundary of one line, and for the Kershaw 
land as lying within the angle made by the two next lines 
on the West ; the shape represented, being such as is made 
by lines A B H G with right angles at B and H ; and no va- 
cant land being called for between Williams and Kershaw, 
although the boundaries around every part of the Sumter 
grant are specially designated, and vacant land is called for 
in several places. 

The Williams grant was introduced, and covers the trian- 
gle A B N. The Kershaw grant was not in evidence, but if 
there was such a grant, some or all the land embraced by it, 
must have been again embraced by the Burns grant. The 
plat annexed to the Sumter grant, represents the lines as if 
they had been run from A toward G, with the land on the 
left. It shows no interval between the W^illiams land and 
the Mathews land next on the east, such as is now really 
found between A and P. Beginning at A and running oa 
the Williams line, the distance required by the Sumter grant 
stops at M. There is, however, no doubt that B is the true 
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west corner of the Williams grant, and that G is a true pine cpna«8rA, 
comer of the Sumter grant. From some remote part of the^^^ |®^ 
Mathews land to G, the Sumter land was probably not ac- /^ ^^ 
tually surveyed before the grant, as open corners without any •^"^"«"T 
special designation are represented on the plat. The lines TiuesdelL 
of the Burns plat are represented by B H G. From G toward 
F) are found Eparks on treies older than the Sumter grant, 
probably made for the Kershaw land. The representation 
which the Sumter graat makes, of the course of the line 
bounded by the Williams land, departs ten degrees from the 
true course ; and there is the same difference between the 
course called for by the Sumter grant and the line G H ; two 
and a half decrees on the other sides between the course 
called for and G C ; B C and E F are parallel, and both on the 
course required by the Sumter grant ; the distance of that 
line is shewn by F K or B R ; and the distance on the line 
which termmates at G, is shewn by G F; 

The surveyors of the plaintiff adverted to rules, which 
were understood to require that the senior gran:t should be 
located to the greatest advantage, and that, in connecting 
ascertained points where no marks are to be found, the boun- 
daries which were called for should be followed to their ter- 
mination, and then course and distance be conformed to a^ 
nearly as possible. Under these rules, (as the Kershaw 
bounoary was not known) they thought it proper to begin at 
G, run on the course required (or rather the course of the 
old marks) to the termination of the distance at F, and thence 
on the required course of the next line toward E. One of 
them thought that he ought to stop at K, the end of the dis- 
tance required, and thence run straight to B, the nearest point 
of the acknowledged boundary :^thu6 adding a line, and 
changing materially, the shape of the plat. The other 
thought, that from F he ought to run beyond K to the point 
E, where bis line would be intersected by a line from B (run 
on the course which the Sumter plat lays down for the line, 
bounded in whole or in part by Williams,) and then from B 
to B : — thus, also, adding another line and departing some- 
what (but less than the other) from the shape of the plat. 

The surveyor for the defendant thought, that under the 
rules adverted to, a Une from F to B, (which would divide th^ 
land in dispute) would be more proper than either two of the 
lines which the other surveyors respectively had adopted in 
place of one required. He, however, believed that B was a 
corner, which the Sumter plat represented as common to the 
Williams, Kershaw and Sumter grants; and taking that 
point and G as both fixed c<»rners, he considered that the 
true mode of location was, to run on the required course from 
either, and establish the point of intersection as the immediate 
corner. 
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CoLUMBu, Adopting this mode (except that in following the marks 
May, 1850. between Q and P, he departed two and a half degrees from 

^^ "^ ^the course) he established the lines A B G, as the true 

^^®**^"y boundary ; and so showed that the land, whereupon the tres* 
TraesdelL pass was complained of, belonged to the defendant. 

The Circuit Judge left it to the Jury to decide the location, 
instructing them to inquire whether B was a corner of the 
Sumter grant, and giving his opinion that, if it was, the mode 
adopted by the defendant's surveyor was correct, and the 
land in dispute belonged to the defendant. 

His Honor thought that there were some indications that 
B, the acknowledged western corner of the Williams land, 
was represented on the Sumter plat as a corner, which he 
called to the consideration of the jury, viz : 

1. No corner between A and that line of the Sumter land 
which runs west from A is laid down. 

2. The distance from A to B is ten chains more than the 
distance required by the Sumter plat. 

3. On that plat, the Williams land seems to be laid down 
as a boundary along the whole line running from A, and the 
Kershaw land as the boundary of the two next lines. 

4. The shape of the plat, open corners, right angles, marks 
older than the Sumter grant, and other circumstances which 
influenced the opinion of the defendant's surveyor. 

He thought F B, which would divide the land in dispute 
was a nearer approach to the true location than F B B, or 
F K B ; than either of these latter, he thought F L B would 
be better, made by a prolongation of the line A B to the point 
of intersection ; but, as before said, he intimated his opinion 
in favor of G C B. He did not, however, say that the Sumter 
grant could not be located as the plaintiff's surveyors had 
done. ' 

There was no other te8tinK)ny which could affect the ques- 
tion, except, possibly, the fact proved that about 1796, one 
Trantham, (under whom the plaintiff claims) cleared a field, 
lying mostly east of the line B H which inched over the line 
C H a small distance, and over the line C F a less distance, 
SO as in the whole, to embrace one fourth of an acre west of 
the line B H. This field was cultivated by Trantham ten 
years, and was turned out long ago, and has not been in cul- 
tivation for thirty years. Either party has had possession ctf 
his tract for thirty years and more, on some part distant from 
that now in dispute ; the first actual possession under the 
Burns grant, having commenced about 1808. 

The jury found for the defendant. 

The plaintiff appealed and moved the Court of Appeals 
to set aside the verdict, and for a new trial, on the following 
grounds : 
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1. Because his Honor charged the jury, that if the surveyor CoLvmL, 
of the Sumter grant intended to make the western corner of ^^^^ **•• 
the Williams land a corner of the Sumter grant, the location ^ T TTi r!! 
made by defendant's surveyor was correct, and they should *'"»^*^^"*»*"y 
find for the defendant. Troeidell. 

2. Because his Honor charged the jury, that there were 
indications on the plat of the Sumter grant, that the surveyor 
did intend to make the western corner of the Williams land, 
a corner of the Sumter grant. 

3. Because his Honor charged the jury, that the Sumter 
grant could not be located to coyer the whole of the trespass; 
and that, in his opinion, no part of the trespass was covered 
by that grant. 

4. Because the verdict of the jury is contrary to the law 
and evidence of the case. 

Smartj for the motion. 
Chesnutf contra. 

Curiae per Withers, J. The end arrived at by all the 
lules of location, is to establish for the plaintiff, in an action 
to try the title, the lines run or described in the grant he pro- 
ducesj where, as in this case, such a muniment of title is 
produced, elder and therefore paramount. If the original 
surveyor made his tracks, the object is to retrace them ; if he 
platted by description, the object is to fulfil the terms of it, 
fio far as the evidence may permit and no law or adverse 
proof may overrule. 

Since then the o\gect is to follow the original surveyor, it 
is proper Co begin where he did, if that point can be ascer* 
tained ; at all events not to reverse the direction of his move- 
ments until, in pursuing them, we have reached a point 
beyond which his footprints are no longer to be discerned. 

In regard to those lines that involve this contest, the direc- 
tion of the original survey was from an easterly to a west- 
wardly point It may well be conjectured that the surveyor 
did not actually run the line along the Williams- boundary, 
as the corners represented do not appear to have been marked. 
Yet the distance is given, 49 chains, and so is the course, 
S. 80 W. To establish that line, especially its termination 
westwardly, is all-important in this question of location. On 
that line the boundary called for is the Williams tract. Its 
beginning point is on the Mathews tract That tract is 
represented on the re-survey. The Williams tract is sa- 
tisfactorily located. Then there seems to be a propriety 
in beginning to trace that line either fiom the Mathews 
tract, or from the eastern comer of the Williams tract tt is 
not material in this case at which point, of these two, we 
may begin. The course of the plaintiff on that boundary is 
controlled by the line of Williams. Where shall he stop 7 
18 
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Counou. His distance falls short of that of the Williams line ; the lat- 
**»y» ^*_, ^^^ terminates at B. Was the point B designed by the surveyor 

^^ * ' of plaintiff's plat to be his corner as well as that of Williams ? 

^■■"^r***^ If it was, then he must be confined to it That question 
TmmML was distinctly submitted to the jury, and they have decided that 
B was plaintiff's corner. If there was evidence to lead to 
that conclusion, what is there in the testimony to overrule it ? 
Thera was evidence enough to sustain such a finding by the 
jury, and we can discern none which shews that they wave 
wroi%. It is sustained bv the facts, 1st that B is a corner of 
Williams' land ; 2d the plaintiff's platt calls on that line for 
no odier boundary, as to any portion of it ; 3d more than his 
distance is secured by adopting that line, which is, so far, a 
favorable location for him. The plaintiff would go beyond 
B ; what is to justify that ? No adjacent boundary, no mark- 
ed object, neither distance, nor quantity, nor the form of the 
plat, nor any necessary mode of closing with the next nearest 
ascertained point, can lead us beyond B. If the surveyor 
passes that, where shall he stop? We must, therefore, con- 
cur with the jury in fixing 6 as one comer for the plaintiffl 

From that fioiui how shall we proceed 1 The survey mast 
be guided by such ineans as the plaintiff affords^ His plat 
gives course and distance, and represents a comer between 
B and G. If G be given, and we have also the course from 
that, and there be nothing to control that course, the mode of 
closing is not at all doubtful ; the lines must be run, by course, 
from the two ascertained points, and the place of intersection 
will show the iutermediaie comer. Now the ipoint G is given ; 
it is confessedly a corner for plaintiff. The result has been 
stated ; the intermediate corner will be found at H, which is 
fatal to the plaintiff. If the line from G be conformed to eer* 
tain old marked timber for a portion of the distance, the result 
to this case would be the same. In so closing from the as- 
certained points, B and G, there is no departure from the ele- 
ments of location which the plaintiff's own plat affords, except 
in the particular of distance. In closing by any other mode 
from B to G, we should abandon the description of that plat, 
both as to course and distance, not to mention shape also, 
which would be necessarily incident to the other variations. 
If the mode of closing between B and G was indicated 
SStrob. 115. by ^he plaintiff's platt to be by a single line instead of by two 
' constituting an intermediate corner, the case of C!ain 6/* Hodge 
might be invoked. If distance be taken on the course from 
B, and the like be done on the course from G, and the points 
ho made be closed by a straight line, while this would give 
three lines and two corners, instead of two lines and one 
comer, and be wholly unauthorized by any rule of locatioDi 
the trespass would at the same time be excluded. 
We shall not dwell upon the fact, that the grant under 
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which the defendant claims, was located in the year and i^^''^'^'^. 
within a few months next following the date of the plaintiff's, "*/» ^*^^ 
80 as to include the locus in quo. It called for land, using ^"^ 
the language, " said to be General Sumter's," or some equiva- ^^ ^""' 
lent words. It is probable either that General Sumter's land Tniisdill 
was not located the year preceding, as the plaintiff claiming 
under him, now contends, or it was so carelessly and negli* 
gently designated, as to invite an intrusion by a subsequent 
grantee. When a plaintiff comes into Court with a grant 
and plat which, though older, is surrounded by obscurity, 
arising either from the fact that the survey has been made at 
the fire-place, rather than on the field, or from any other des- 
cription of carelessness, he is not entitled to demand that we 
shall push, to a fanciful extent, or strain inordinately the idea, 
sometimes indulged, that the elder grant is to be more favor- 
ably located. 

We think the finding of the jury in this case is more con- 
formable to the rules of location as they apply to the facts 
adduced, than any other which we could prescribe. Unless we 
could dictate a better re-survey than that which is sanctioned 
by their verdict, it ought to stand ; and, therefore, the motion 
must be refused. 

Evans, Wardlaw and Frost, JJ. concurred* 

Motion refused. 
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ABDUCTION. 

Vide Xndiameni, 1. 

ACTION. 

Vide Sl^aif, 3. 

ADMINISTBATION. 

Vide Quaidiani 1. 

AFFEAT. 

1. Drfendant and one Belteti fonght in the'streetn tif Spwri&DhutghtSedeTUe curia, 
and were ordered, by the Presiding Judge, to be indicted, and they were in- 
dicted for an affray. Bettes pleaded guilty. Suviner insisted that he acted 
in BelPdefence, having, at most, given provocation by words only to Bettes, 
and having been first stricken by him. There was evidence that the parties 
fought, not upon any cause of quarrel, but as pugilists. Sumner expressed 
himself as disinclined to fight within the corporate limits ; yet he gave pro- 
voking language to the other, was stricken by him, and they had a long and 
severe fight, to the disturbance of the Court, Hdd, That both were liable for 
an affray, and that the instruction was right i that, if Sumner was wiUing to 
fight, and merely prepared to go out of the corporate limits for that purpose, 
and provoked the other to strike him, he was guilty of an affiray, although first 
stricken. — T^StateY, Svmner 53 

APPEAL. 

Vide JfrU of CertioraH, 1. 

APPRENTICE. 

VideJDenl»3. 

AS8IQNBE. 

h The Act of 1798 does not make it imperative on the assignee to sue in his own 
ndxaitj-'ThornY, Myen • .••• ^0 

Vide IHsanuU^ 1. AuigtmaU^ !• 

ASSIGNMENT. 

!• Where there has been a voluntary assignment of all his choses by an insolvent, 
under a deed to a trustee for cieditoni ft debtor on open account, after notice 
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of the asngninent, cannot defeat the li^ts of the anignee by payment to the 
anignor. In an action on inch account, in the name of the assignor against 
tfie debtor, the payment will be considered wrongful, and judgment be ren- 
dered for the benefit of the assignee.— TVMeto ▼. Weaver 144 

Vide DitamiU, 1, 3, 4. 

ASSIGNOR 

Vide Assignmenif 1. 

ATTACHMENT. 

!• Debt on a judgment rendered in Geoigia. The proceeding in the Georgia Court 
had been commenced by attachment, but the defendant had appeared and filed 
his pleas to the plaintifiT's action : Bdd, That the appearance and pleai£ng turned 
the proceeding mi rem into a proceeding in pemmam,, — Amdid t. Frazver^ 33 

AUCTION. 

Vide AiMtfumerr, 1, 3. 

AUGTIONEEB; 

1. At a sale by an anctioneer, the anthority of a purchaser may be given to the 
auctioneer's deik, before or at the time of the entry; and a subsequent assent 
of the purchaser, may confirm an entry made wi^out authority. The endenoe 
given to show the authority or assent of the purchaser, should go to the jury. 
'^CaUiemieldLYnKnrnagham^ 189 

S. The whole contract of sale, made by an auctioneer, must be in writing ; but it 
may be in detached parcels^ connected by reference. When the terms of sale 
are expressed by a statute, or*an order of Court, a Tery slight reference may 
aenre to introduce the certainty, which the statute or order would giro K, 

BASTABD. 

Vide Deed, 3. 

OABBIEB. 

1. A carrier is liable in trover, under a variety of circumstances— and where he 
denies that he ever received the goods, and the proof is altogether satisfiictory 
that he did, there is enough to go to the jury upon the inquiry whether he has 
not done some one of the acts which are held to be evidence of conversion, 
even inacairier. — T^oweUy, YownuvMy. 67 

9l a loss by fire, which, occuning in another boat, readers the carrier liable, will 
render him equally so if he carries in a steamboat, even though the loss be 
caused4py an explosion of the boiler--and this without any regard to his dili- 
gence or negligence.^— ilfcCsS V. ^focit;, 119 

CLEBK OF COMMON PLEAS. 

1. The Clerk is not required by law to make an index to the cojsunon pleas and 
aessionsjoumalsoftheCourt— 7^S&itov. Jimes, 155 

COMMON PLEAS. 

Vide Sufammy Proem, 1, 2. 

CONSIDEBATION. 
Vide Mo^Nl, 3. 
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CONVBTANCB. 

Vide Omrt ofEgmM/, X, 

COUET OF EQUITY. 

1. A decree of the Cooit of Equity, confirming; the return of commissioners under 
piDoeedings had for partition, and assigning the portions of the distributees, 
amounts to no more than an ordinary conveyance. — Anderson ▼. Bugha ^ Nedy^ 74 

CREDITORS. 

Vide Fravd^ 1, % 

DAMAGES. 

1. WheieTer the i&juiy ia continuous, and continued after action brought, the plain- 
tiff may recofcr the damages incurred afler the oommencement of the suit — P^uk- 
eUY, Smiik^ 96 

2« There was a stipulation in the contract for building a house, that the house shomld 
be finished by a certain day, and in default thi^rs was to be a deduction of HIOQ 
for every month which intervened between that day and the finishing of the 
house: — Hddy that the forfeiture took the character of damages, liquidated, or sta- 
ted, and not that of a penalty, and that the jury should have been so instructed, as 
matter of law. — Worrell v. McClinagAan^ 115 

3. In a joint action, ex contractu, there cannot be a severance <tf damages, so as to 
make one defisndant liable for more than another. — Quarks v. Brawum, 151 

Vide J^^erry, 1. 

DECLARATION. 

Vide Practice, 3, 4. 

DECLARATIONS. 

Vide Landlordand Dnumt, 3. 

DECREE. 

Yiiifi Ourt of EquHy^ I. 
DEED. 

1. Defendant was the tenant of the plaintiffit' intestate, for the year 1849. The 
premises were sold in fee in Nov. 1849. Proclamation was made at the open- 
ing of the sale, (which embraced various tracts of land) that possession would 
not be delivered until the ensuing January. The circuit Judge concluded 
fipom the testimony, that this proclamation was not heard by defendant De- 
fendant bought at the sale the premises he then occupied as tenant, and re- 
ceived from the Commissioner in Equity a deed of release, in which only one 
reservation was made, to wit: the right of way to a Rail-road company. 
This action by sum. pro, was brought to recover the rent accruing from the 
time of sale, that for the foregoing part of the year having been paid; JBUd, 
that defendant was not liable ; that he could not be bound by a stipulation 
announoed, but not heard by him ; that the legal effect of the djeed excluded 
the claim for rent; that the s^pulation, if assented to, was verbal, and could 
not be added to tiiie terns of the deed upon tha geneial rule of evideBce.-^Ga<Aa9ri 
▼. chandhr 19 

3. After the maiiiage of defendant's daughter to plaintiff; defendant executed « 
deed, whereby he gave ecitain negroes to her sole and sepante use for life. 
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vith remainder to her isiue, and if the sho^d die without issue, to himself; 
the deed was deliYered to the daughter, but the husband was not present, nor 
was there any proof that he knew of the deed; afterwards the negroes were 
sent by the defendant to the plaintiff. On the death of the daughter without 
issue, defendant todc the negroes back— 4^ that the husband had no title to 
the negroes, other than that derived from the deed, and as the estate was ben- 
efieial to him, his assent mig^t be presumed. And that the subsequent send* 
ing of the negroes was not a fact from which any intention to give absolutely 
to the husband, could be inferred; he was already entitled to the possession 
of them, independent of the delivery. The donor had then no right in the 
negroes which he could transfer to the plaintiff by ddMYtryr^Richmond t. 

Yongne 46 

3. A deed of indenture, by which a mother bound out her illegitimate son as an 
apprentice, was affirmed to be void under the Act of 1740, so fer as the son 
was coneemed, because he was not a party to it ; but the Court hdd, that the 
mother could maintain an action at law to enforce its covenants for the bene- 
fit of the son.— Afistin v. McCbmef 104 

Vide FroMd, 1, 

DELIVERT. 

Vide Deed, 3. 

DISCOUNT. 

1. Plaintiffs, copartners, failed, and made an assignment. Defendant had separate 
accounts against the plaintiffs individually, which they had severally agreed, 
previous to the assignment, to set off against their partnership demand 
against him. The jury, under their instructions, refused to allow the discount 
against plaintiffs' assignee. On appeal, the Court granted a new trial, be* 
cause the evidence mighl have supported a verdict, finding mutual promises 
by the parties, to accept payment of their respective demands by set off; and 
that issue had not been submitted to the jury. Holding that the discount, if 
good against the plaintiffs, was good against their assignee. — Kinsler et id v. Pope 126 

2* When mutual promises are simultaneously made, the promise of each is a good 
consideration ibr the promise of the other i&. 

3. The jury, by their verdict, found that the note offered in discount, had not been 
really transferred to the defendant, so as to make him the equitable owner of 
it, before he had notice of the assignment of his note to the party for whom the 
suit was brought in the name of the payee. Assuming this proposition as es- 
tablished by the verdict, it was held that the discount could not be allowed. — 
7%>mr,Mtfers 210 

4. The moment a note is assigned all right of set off ceases, except as to those de- 
mands which existed at the time of the assignment 2b» 

DOG. 

1. In case for wrongfully keeping a dog, which bit the plaintiff: held, that whatever 
was calculated to establish the dangerous propensity of the animal in sufficient 
degree, tended to support the allegation in a count, that the defendant knew the 
dog "was of a ferocious and mischievous nature," and was properly left to 
the jury— that such a count was conformable to precedent, and sufficient 
after verdict.— ilf'CtMifeiS V. ^ZZio« 196 

2. The owner keeps a dog at his own risk, being, without regard to care or negli- 
gence, an insurer against all the harm which he mi|^t have reasonably expec- 
ted to ensue • Jb, 



— \ 



INDEX. im 

DOWER* 

Vide Pleading, !•• 

ENDORSEE. 

Vide Indorsee, 

FEES. 

Vide Sh4ariff^ t. 

EVIDENCE. 

1. The rules which apply in the examination of a witness, in a great degree, govern 
the admission of evidence on the issue. The plaintiff, or actor in the issue, 
must, in the first instance, produce his whole evidence in support of his case ; 
the defendant must then produce all his evidence; and the plaintiff, in reply, is 
restricted to such evidence as may go to destroy the case made by the defend- 
ant But these, like other rules for the conduct of the trial of the cause, must 
be controlled in their application by the discretion of the Judge, so as that they 

do not operate surprise or injustice. — 0int4m v. M^Kenzie 36 

2. There is no standard for the sufficiency of evidence, to induce belief, and the va- 
rious degrees of more or less, must ordinarily be left to the unprejudiced con- 
sideration of the jury. — Meansv, Means • 167 

EXEMPLIFICATION. 

1. In debt on a judgment rendered in an inferior Court of Georgia, the clerk's certi- 
ficate of the exemplification, offered in evidence, was authenticated by five 
persons, who styled themselves Presiding Justices of the Inferior Court Hdd^ 
that the authentification was sufficient — Arnold v. Frajder S3 

fERR x. 

1. One tenant in common of a Ferry may maintain an action on the case against 
his co-tenant, to recover his share of the income of the Ferry, and damages may 
be assessed to the time of triaL-— Pitc^ v. iS^t^ 26 

FIERI FACIAS. 

Vide WarraTUfy, 1. 

FIRE. 

Vide Carrier, 2. 

FORGERY. 

1. The aUeraUou of a receipt for money, by erasing the word " part," and inserting, 
in lieu of it, the words " full up to date,'' constitutes the offence of forgery 
under our Statute Law; and the counts in an indictment, alleging that the 
defendant did felomously make, forge and counterfeit the receipt, would be sup- 
ported by proof of such aUeraiion, — The State v. Floyd. 58 

2. Forgery is the alteration of a deed or writing, in a material part, to the prejudice 

of another, as well as where the whole deed or writing is forged 3m 

Vide Indorsee f 1. 

FORMEE RECOVERY. 

yide TYeipaa to try TUie, 1, 9L 
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FRAUD. 

1. Under the oldest execution against a iather, who was insolvent, his land, worth 
800 dollars, was sold by the sheriff, bid off by his son for 5 dollars, and con- 
feytd by him, without any Taluable consideration, to his sister — the &ther 
paying the bid and retaining the possession of the land during his life. By a 
subsequent sale of the father's other property, after his death, this oldest exe- 
cution and others were satisfied in foil, leaying, however, seTcral executions 
junior to them remaining unpaid. A surety of the father alleging that the sale 
of the land was fraudulent, at his instance the sheriff re-sold and the plaintiff 
became the purchaser of it, under an execution which was recovered after the 
first sale, and on a debt subsequently contracted. The jury found that the first 
sale was made by collusion between the father, son and oldest execution cred- 
itor, to defraud the creditors of the iatber, and also that the deed of the son to 
his sister was a part of the scheme. The Court sustained the verdict, and Ae&i 
that the execution under which the second sale was made, was rightfully levied 
on the land.-*/n^aiii y, PMOipt dOO 

9, If the donor be indebted beyond hii means of payment, the gift is a fraud against 
his creditors, and void as to them. In such case, even if no dishonest intention 
can be imputed to the donor, the gift wiU be set aside in favor of creditors. If 
it be void against prior creditors, it is void as to all creditors ; for by the fraud 
against some, the gift is void as to a)L i&. 

GIFT. 

Vide Praud^ 1, 2. 

GRANT. 

Vide Trespass to try TWe^ 4. 

GUARDIAN. 

1. The note was made payable to one as " guardian,*' for the hire of the slave 
of his ward ; hdd^ that the legal title to the note was in the guardian, and 
at his death, although he died insolvent, it devolved on his administrator, to 
whom the money belonged, unless some right could be shown by the plaintiffs 
(the ward and her husband) to receive it in opposition to him. — M^CoU <f* Wife v« 
Weatherly 73 

GUARDIAN IN SOCAGE. 

Vide Indictment^ 1. 

HIGHWAY. 

1. If a street be laid off in a town, and dedicated to the public, and the dedication 
be neither accepted nor repudiated by the proper authorities, nor the stteet 
worked upon or used by the public, the mere assertion of the public right to it 
by the prosecuting officer of the State, by indictment for its obstruction, wiU 
not be sufficient to constitute it a highway. — The State v. Carver 317 

3. Without some act of acceptance, or some use by the public, the owner of the 
. land cannot create a street in a town, or a public road in the country Jb. 

IDIOT. 

Vide Necessaries, 1. 

INCAPACITY. 

Vide Undue Influence^ 1, 3, 3, 4. 
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INDBNTUBB. 

Vide Deed, 3. 

INDICTMBNT. 

1. Defendants were indicted under Stat 4 and 5 PhiL &• M. ch. 8, for abducting a 
girl under sixteen against the will of her father. Counts were framed on the 
3d Section J which punishes such abduction with two years absolute confine- 
ment, or fine at discretion, and on the 4th Sec. which punishes a higher degree 
of the same ofience, with five years absolute confinement, or fine at discretion. 
Hddf That the joinder of the counts was well, and was not made otherwise by 
a verdict of guilty generally, and the different penalties under the sections — ^that 
the count under the 4th sec. for abducting and marrying, included the less of> 
fence of abducting — that the verdict fixed the greater degree of guilt, as well upon 
him who contracted marriage with the woman child, as upon him who aided in 
the transaction — that negative averments in the indictment, corresponding with 
the exemption from liability in 3d sec. of him of whom the female abducted 
should hold lands or tenements by Knight service, and with the exception in 4th 
sec. of a contract of marriage by consent of such as by the title of ward- 
ship shall be entitled to have the marriage of such maid or woman child, ara 
unnecessary, since no such relations arismg out of tenure by Knight service, or 
title of wardship, exist in this State. Doubted also whether guardian in so- 
cage, in 2d sec. can exist in South Carolina. — 7^ State t. T^weR etdU 1 

Vide Forgery^ 1. Dog^ L 

INDOBSEK 

1: A joint and several promissory note was made by several persons, payable to 
the order of one of the makers, and endorsed by him. Hdd^ that the endor- 
see, in an action against another of the makers, may recover under the ordi- 
nary count of endorsee against maker; and that the forgery of names ahead 
of d^ndant's, or other fraud practised by the maker, to whose order the note 
was made payable, upon the defendant, could not affect the plaintiff, who be- 
came a bona fide holder, without notice, before the note became due.— AamAff r. 
Metz 108 

INSOLVENT DEBTOR 

Vide JksdgnmsnlfU 
INTEREST. 

Vide Surety, 3, 

JUDGE, 

1. On the trial of an indictment for trading with a stave, the defendant had been con- 
victed, and not appearing to receive sentence, it had been sealed up and depo> 
sited with the clerk. At the next term, the sentence being opened, was found 
to impose both fine and imprisoAment, and the defendant still not appearing^ 
the prosecutor made a motion that the Judge then presiding should pass the 
sentence. The Judge refiised the motion, and the Court held that hb disers- 

tioawwweUeaDeroised in doing sa— TUsm v. XMtoii 68 

Vide PrMHce^ h 

JUDGMENT. 

Vide AUachmenif 1. JBzem^ificaUonf 1. 

JURISDICTION. 
Vide Summary Process, 1, 2, Practice, 1. 



i» INDEX. 

KNIOHT SERVICE. 

Yic» SuBetmeHf, I. 

LANDLOBD AND TENANT. 

f 

1. A tenant who, after the expiration of the first year, continaed to hold OTer, with- 
out any new contract, except that implied by law, even into a second year, and 
nfosed to gire his note, (as he had done for the rent of the first year,) or to 
pay rent— was held not to be entitled to the usual notice to quit— 7^ State v. 
Stewart 29 

9l If a tenant, either by acts or declarations, disaTOW his tenancy, he is not entitled 
to notice to quit • Ib» 

3. It is proper to submit to the jury to determine whether the declarations of a te- 
nantamountto a renunciation of the tenancy lb. 

i? The record of the finding of a Court of Magistrates and freeholders, assembled 
under the Acts of 1813 and 1617, " shall be final and conclusive to the parties 
In respect to the facts to be decided by it" Jb. 

LOCATION, 

Vide Trespass to Try TUU^ 3, 4. 

MAGISTRATES AND FREEHOLDERS. 

Tide Jjandlord and Tenofwt^ 4. 
MALICE. 

Vide Verdict, 3. 

MURDER. 

Vide Fer<2tc^, 1, 2, 3. 

NECESSARIES. ' 

1. For the use of the defendant, who was non compos rnerUiSf a large estate, con- 
sisting of a plantation and negroes, was vested by his Other's will in a trustee, 
who refused to act. A trustee, appointed by the Court of Equity, died, and, 
before his successor was appointed, a horse was needed for the plantation, 
and bought by defendant The Court hdd that, under the circumstances, the 
horse was not a necessary for which defendant could bind himself.— -JIAMkiai t. 
Mims, 13 

NEW TRIAL. 
Vide Praetue, 1. Verdict, 1, 4. 

NONSUIT. 

I. Sixteen yean possession by a former occupant, from whom plaintitf derived 
title to the land in dispute, unaccompanied by other circumstances, not being 
sufficient to authorize the presumption of a grant, and being the only evidence 
adduced, a nonsuit was propeiiy ordered — Anderson r. Hughes <f* NeOy 74 

8. The Court refused to interfere, when, with a just perception of his powers, the 
Civemt Judge thought proper to refuse a plaintiff's motion for leave^ to offer 
further evidence, after an opinion in &vor of a motion for nonsuit had been 
intimated lb» 

NOTE. 
Vide Indorsee, I. 
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NOTICE. 

Vide Landhrd and Tenant^ 1, 3. Dud, 1. Discomi^ 3. 

ORDINARY. 

1. The .Ordinary's Act of 1839 requires that " wills shall be proved before the Ordi- 
dinary of the district where the testator resided ; or, he having no place of resi- 
dence within the State, in the district where the greater part of his estate may 
be :" and the consent of the parties interested cannot give jurisdiction to the 
Ordinary of any other district — CrdUman t. GaRnum^ 907 

2. The tribunal of the Ordinary's Court is limited territorially, not only as to the 
subject matters of his judgment, but further, in that the magistrate himself is a 
stationary Judge. *> Sf* 

Yide Possession^ 1. 

PATROL. 

1. An orderly assemblage of slaves, although on a Saturday night, at a quilting, <m 
the premises of a slaveholder, with tickets from their masters, and by permission 
of the owner of the premises, who was also occasionally present, is not such an 
assemblage under the Act of 1740 as the patrol are authorized to disperse, or as 
will authorize them to whip the slaves of which it is composed. — 7%tf SUUt v» 
Washington Boozer^ 21 

PENALTY. 

Vide Damages f 2. 

PLEADING. ^ 

1. In a declaration in dower, it is unnecessary to aver either the seizin or possession 
of the husband, or the deforcement of the demandant and possession of the land 
by the defendant: these are matters of defence which may be the subjects of spe- 
cial pit9M,^^jF\fxworth T, WkUe, •• 113 

Vide Practice^ 3. 

POSSESSION. 

]. The possession of the Ordinary, as administrator, ex qfficiOf of a derelict estate, 
and the subsequent possession of the same estate by the beneficiary under the will 
of the testator, is the same possession, and may be united to complete the statu* 
tory bar to an action of trover to recover the value of certain slaves of the estate, 
alleged to have been given by the testator in his lifetime. — DiUard v. PhiUon^ 213 

Vide NonsiwU^ 1. 

PRACTICE. 

1. It is the well-settled practice of the Court that the Judge has no power to order 
the names of any of the defendants to be struck from an indictment ; though, 
he may, at his disoretion, in furtherance of justice, or for the attainment of 
truth, separate the trial of the parties, and send the case of such as, in his 
opinion, there is no evidence to convict, to the Jury ; so that, if acquitted, they 
may be examined for the others.*- 7%6 StaiUY. McLendon, <»»,,,,..,,, ,, 85 

2. Where the Court is of opinion that the Jury might very well have convicted a 

« defendant on the evidence, his motion for a new trial will be refused • . . !&• 

3. Afier a joinder in general demurrer, leave was granted to plaintiff to amend his de* 
claration, upon payment of the costs of the demurrer, where it could operate 
neither surprise nor delay.— OMNJtmnv. ^afmoA, •,«•«•••...•...• 157 
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4 Leave eiTen to amend, by adding new eonnta to a dedamtion in slander, without 
restricting tbe snfaieeu of the additional comita to the words charged in the 
declaration as originally iiled.~<30fiMT. Bonds 219 

Vide Evidence, 1. 

PRESUMPTION. 

Vide N^nntU, 1. 

PROBATB. 

Vide Wm,l. 

PROHISR 

Vide DiMcowU, fll 

PUBLIC ROAD. 

Vide Bigkio0jf. 

BENT. 

Tide Deed, 1. 

SALE. 
Tide Deed, 1. 

SATISFACTION. 

Yid9Shenff'iSale,l,% 

SCIENTER. 

Vide Dog, 1, 3. 

SETOFF. 

Vide DiscawU, 

SEVERANCE. 

Vide Damages, 3. 

SHERIFF. 

1. A Sheriff may maintain tndeHUdna assumpsU against his predecessor, to recoTer 
fees illegally receired by him, as '* Sheriff,'' on ezecations retained by him at 
the expiration of his term of office ; and in this action he is entitled to recover 
the whole amount of such fees. — Hudgens r. Kennedy 44 

SI. The sheriff's jailor, who, it appeared, had occasionally senred process, but who 
was neither employed by him as a regular deputy, nor considered as such by 
others, bid off, at a sale by the sheriff, in the name of another, a lot of land 
lor which he had prerionsly bargained with the defendant in execution, at a 
stipulated price, independent of what it mig^t bring at sheriff's sale. After- 
wards being, or appearing to be, unaUe to raise the purchase money, he 
directed the pwrty whose name had been entered as purchaser on the sidet 
bode, to make titles to the sheriff, who bad agreed to take the bargain and pay 
the price agreed upon. The jury, with proper instructions, fimnd the sale 
"null and void," under tbe S9th Section of ^e Sheriff's Act of 1899, «id ' 
the Court sustained their verdict — Matkeneff v. JITDonaid 77 

3. An action for the penalty of $1000, miposed hj the Act of 1839, upon any nUif* 
ing sheriff negieetittg or refoaing to turn over to lus saocessor fdl tiie faniitam 
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&c. appertaimng to his office, can be brought only fbr the use of the State, 
and by its proper officer, and not by an individual for his own benefit. — The State 
y,Kenmd/y ,. ..» 160 

SHERIFF'S DEPUTY. 
Vide Shfirijf, 3. 

SHERIFFS SALE. 

1. Plaintiffs, under their/, fa. against defendant, caused the sheriff to levy upon 
certain goods and merchandize in his possession, and to sell them, and 
reeeived Ae fuil amount of their judgment Afterwards, defendant being only 
an agent, his principal and the owner of the goods recovered from plaintiffs 
and the sheriff the amount of the proceeds of the sheriff's sale. Hdd, That 
plaintiffs having been made answerable for the amount they had received did 
not destroy the satisfaction, which, in &ct, was made by the sheriff's levy 
and sale, and that, consequently, they could have no reclamation against 
defendant — Jones et al, v. Burr 147 

3. A sheriff's sale is without warranty, and he who purchases can take nothing 
more than the title of the defendant in execution. Jb, 

Vide Slim/, a 

SLANDER. 

Vide Prad/ice^ 4. 

SLAVES. 

Vide Pabr^. 1. 

SOLICITOR. 

Vide iSfcmJ, 3. Jit^ioaf, 1. 

STEAMBOAT. 

Vide Carriar, % 

STREET. 

Vide Highway, 

SUMMARY PROCESS. 

1. The Summary Process jurisdiction of the Jndges of the Common Pleas is per- 
missive — ^not exclusive. — TYaweU v. Yaumans 67 

2. The jurisdiction of the Common Pleas attached to Summary Process causes 
before the Act of 1768, and the virtual effect of that Act, was only jto provide a 
cheaper and more expeditious mode of adjudging that class of cases, without 
a jury if the parties pleased ; and being permissive only, did not actuslly oust 
the prior, ancient jurisdiction of the Imme tribunal, with a jury annexed^ 
■ince no words of such import have been used. •• i&* 

SURETY. 

1. Where A. and B. were sureties of C. on a joint and several bond, and an acttoir 
was brought against B. and C. as survivors, B. paid the debt; hdd, that B. 
amid recover at law, against the executors of A, A's aliquot part of what he 
(B4) hod paid, as money paid to the use of the Executors.— At4m ▼. Peay 15 
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9. The promiie which the law implies, in the case of sureties, is not joint, bat 
•eiend. Each is liable to die others for his aliquot part only, and not for the 
part of any other of the sureties — ^..... Jl. 

S. In this State, interest is allowed on money paid by one of several joint sureties 
beyond his aliquot part of the debt ; although it would seem the rule is differ- 
ent in England B, 

SWINDLING. 

1. The defendant, knowing that it was not genuine, passed a bill or paper having 
the appearance of having been long used, and printed in the ordinary form of 
A bank bill, but not signed by any one as President or Cashier. The jury 
found him guilty of swindling, and Uie Court sustained the verdict — The State v. 
Grwm 158 

TENANT. 

Tide Deed^ I. 

TENANT IN COMMON. 

Vide .FWty, 1, 

TESTIMONY, 

Vide Verdict, i, 

TRESPASS TO TRY TITLR 

1. If the plaintiff in an action of trespass to try title, suffer a verdict or judgment 
against him, or suffer a non^suit, or discontinue, or otherwise let fidl his ac- 
tion, he is required by the Act of 1744, within two years after such determina- 
tion of the first, to commence a second action for the recovery of the land, the 
subject of the first suit; and if he fiul to do so, he is, after that period, barred 
and precluded of his right and title ; and the same, as against the plaintiff, is 
finally and absolutely vested in the defendant. — Dyson v. Leek 141 

2. If the verdict finds for the plaintiff a part of his claim^ the defendant is concluded 
to that extent; and the plaintiff is concluded as to the remaind^; and the 
judgment for Uie plaintiff for the part recovered, is a judgment for the defend- 
ant, in other words, a judgment against the plaintiff, for the part not recovered, 
80 that to a second suit foimded on the same cause of action, the defendant 
may plead the former recovery in bar ift. 

3. Where, in an action of trespass to try title, the Court thought the finding of 
the jury more conformable to the rules of location as applied to the fects of 
the case, than any other which they could prescribe, they refused to set aside 
the Yeidict—JF\mlkenberry v. TYuesd^ « 231 

4. The end arrived at« by all the rules of location, is to establisVfor the plaintiff in. 
an action to try the title, the lines run or described in the grant he produces, 
when such a muniment of title is produced elder and therefore paramount, so 
far as the evidence may permit, and no law or adverse proof may overrule ; 
but when a plaintiff comes into Court with a grant and plat, which, though 
older, is surrounded by obscurity, arising either from the fact, that the sur- 
iFcyor platted by description or from any other carelessness, he is not entitled 
to demand that the Court shall push to a fanciful extent, or strain inordinately 
the idea, sometimes indulged, that the elder grant is to be more favorably 
Ipcated... , «.. B. 
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TROVER. 

Vide Carrier , 1. 

UNCERTAINTY. 

Vide Yerdkt, 6, 6. 

UNDUE INFLUENCE. 

1. When the execution of a will has been marked by circumstances of fair dealing, 
and the subscribing witnesses have been above suspicion, fully aware of their 
duty, and competent to perform it, an imputation of incapacity in the testator, 
should be sustained by strong testimony of facts, which show a defect of 
mind existing in a form that the subscribing witnesses may not have detix^ted ; 
and- an allegation of undue influence should be proved, so ihat the judges of 
fact, having proper con(;eptions of what undue influence is, may perdeive by 
whom, and in what way, it has been exerted. — Means v. Means 167 

d. Undue influence must be something which destroys free agency. Motives of 
almost every conceivable kind may be offered, and if the mind of the agent, 
free to adopt or reject the motives, yields its assent, the act is the act of the 
agent jb. 

3. In examining questions of undue influence concerning a will, as in questions of 
capacity, the contents of the paper, and previous indications of purpose made 
b^ the supposed testator, may, as evidence, be brought into the investigation ; 
but they can come in only as evidence pertinent to the inquiry, is this his 
will 1 and should not be suffered to minister to any prejudice, opposed to the 
license of testamentary disposition, which the law allows , /J, 

4. Where the provisions of the will were not so extraordinary as to furnish evi- 
dence of incapacity, or undue influence, and the evidence aUvmde was flimsy 
and unsatis&ctory, the Court set aside the verdict aflirming their existence, 
and ordered a new trial Jb, 

Vide Wm, 1. 

USURY. 

1. Where, without any stipulation about interest, usurious interest was paid upon a 
note for two years, in conformity with the usual dealing between the parties, the 
jury properly found that there was a tacit understanding at the beginning that 
usurious interest should be paid. — Q,%uirles v. Brarmon^ 151 

3. A note, given as a substitute for one which was usurious, will also be affected by 
the usury ; and the fact that the substitute was given to his administratrix, in- 
stead of the original lender, does not alter the case Jb, 

3, A subsequent forbearance upon usurious consideration, whereby a note originally 
pure becomes tainted, is, in effect, a new lending; and, under our Statutes, the 
borrower is admissible to prove the usury, where the lender revises to testify. .... lb, 

VERDICT. 

1. Where, on the trial of an indictment for murder, the prisoner had had the advan- 
tage of a most humane and iavorable charge firom the Circuit Judge, and the 
Court of Appeals could find no error in the verdict of the jury, his motion for a 
new trial was refused. — TAf State v. Hamnumd, * 91 

2. In his father's house, in a quarrel with him, the prisoner drew a knife, and, when 
pushed from his, chair by the father for so doing, cut him with it ; and, in the 
combat which ensued, stabbed him, producing death. The prisoner had repeat- 
edly declared — " I don't expect to die a natural death — I expect to have to kill 

19 
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Jodi (meaning his father) some time. He won't let me alone. We are always 
quarrelling and fighting whenever we meet." After the homicide, he said— " I 
picked my place and gave it him here/' pointing to his breast Hdd^ that if the 
foots showed that the quarrel was of the prisoner's seeking — that it arose out of 
his misconduct — the jury might veil have concluded that he sought the occasioD 
to execute a preconceived design, of which his subsequent declaration was evi- 
dence. ^• 

3. Where, on the trial of an indictment of a son, for the murder of his father, theie 
were many circumstances of brutality, indicating a recklessness of human life— 
*'a heart devoid of social duty, and fatally bent upon mischier' — ^it was hdd that 
the jury were well warranted in finding the prisoner guilty, independently of the 
proof of express malice, even if the parties had stood in the relation of strangers 
to each other ^ 

4. If improper testimony has been admitted, which could have had no effect on the 
verdict, but which was wholly immaterial, the Court will not, on that account, 
grant a new trial. — McCaJl v. Brock^ 

5. A verdict finding for the plaintiffs their undivided distributive portions of the land 
in dispute, described in a certain rersuivey plat, bearing a certain date, &c, is too 
vague, indefinite and uncertain for a judgment of the Court to be rendered upon 
it — Jones <f* Moore v. Owens etal, , 1^ 

6. Under a declaration claiming the whole, tlie verdict may be general, and must 
ascertain, by its own terms, or by reference to the declaration or plat, the land 
recovered ; or the verdict may find a part only, and it shall then specify and de- 
scribe such part ; and if it be for an undivided share, such share shall be speci- 
fied either by the number of acres, or as an aliquot part of the whole '^ 

WARDSHIP, TITLE OF. 

Vide Indictment J 1. 

WARRANTY. 

1. Defendant traded for a horse bound by a Ji. fa.j and again traded htm to the 
plaintiff. The sheriff levied on the horse, which defendant had exchanged for 
the one bound, but that not selling for a sufiUcient sum to satisfy the Ji.fa.t he 
levied on and sold also the horse In the plaintiff ^s possession. The plaintiff 
then brought his action against defendant on the warranty. The Court held 
that the lien of the fi. fa. was not destroyed by the fact that the sheriff had 
levied on the horse substituted for the one originally bound by the Ji. fa,^ and 
that the second levy was properly made; they therefore sustained the circuit 
decree, giving to the plaintiff the value of the horse taken from him by the 
sheriff, on the ground of a breach of warranty. — Grooms v. Dixon 149 

WILL. 

1. In the question of admitting a papei" to probate as a will, the provisions made 
by the paper are Unimportant, if it appears to be a will, that is, a testamentary 
paper, properly executed by a person of sufficient capacity, exercising voli- 
tion. If the paper has these requisites, no matter how it may disappoint 
just expectations, how unequal it may be, how it may depart from previous 
intimations of purpose, it is the testator's will, and the law allows it to pre- 
vail. — Meam v. Means « 167 

Vide Undue Influence , 1, 3, 4. Ordinary , 1. 
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'• ^««* WITNESS. 

'icide,heMii}. 
ff^^-^. Vide Evidence, 1. Usury, 3. 

'^t « ^ « WRIT OF CERTIORARI. 

u^^ihm J ^^ ^^ ^^ Certioran, to" remove the record from an mferior jurisdiction, is de- 
signed to correct errors of law, and not errors of fact. It is not a substitute for 

.... .... ..... ^^ appeal.— T5%€ Staie r. Stewart : 29 
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